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Criminal! Discharge Of A Firearm - Misdemeanor ... ... .. 64.02-A
Criminal Discharge Of A Firearm - Felony .............. 64.02-A-1
Criminal Discharge Of A Firearm - Affirmative Defense ..  64.02-B
Aggravated Weapons Violation ................... ... 64.03
Criminal Use Of Weapons - Affimative Defense . ... .. .. 64.04
Criminal Disposal Of Firearms .. .................... 64.05
Criminat Possession Of A Firearm - Felony ............ 64.06
Criminal Possession Of A Firearm - Misdemeanor ....... 64.07
Possession Of A Firearm (In){(On The Grounds Of)

A State Building Or In A County Courthouse .. ..... 64.07-A
Criminal Possession Of A Firearm By A Juvenile .. ... ... 64.07-B
Criminal Possession Of A Firearm By A Juvenile -

Affirmative Defenses . ... ... . .o 64.07-C
Defacing Identification Marks Of A Firearm . .. ...... ... 64.08
Failure To Register Sale Of Explosives . ............... 64.09
Failure To Register Receipt Of Explosives ............. 64.10
Explosive - Definition ... ... .. . o oo o 64.10-A
Criminal Disposal Of Explostves . ............ ... .... 64.11
Criminal Possession Of Explosives . ................... 64.11-A
Criminal Possession Of Explosives - Defense .. ...... ... 64.11-B
Carrying Concealed Explosives .. ................. ... 64.12
Refusal To Yield A Telephone Party Line ... ........ ... 64.13
Creating AHazard ........... ... ... .. . ... it 64.14
Unlawful Failure To Report A Wound . ............... 64.15
Unlawfuily Obtaining Prescription-Caly Drug . ....... .. 64.16
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Unlawfully Obtaining Prescription-Only Drug

ForResale ....... ... ... . i, 64.17
Selling Beverage Containers With Detachable Tabs .... .. 64.18
Failure To Register As An Offender

CHAPTER 65.00

CRIMES AGAINST THE PUBLIC MORALS

PIK
Number

Promoting Obscenity ................. ... ......... 65.01
Promoting Obscenity To AMinor . ................... 65.02
Promoting Obscenity - Definitions . .................. 65.03
Promoting Obscenity - Presumption Of Knowledge

And Recklessness From Promotion ............... 65.04
Promoting Obscenity - Affirmative Defenses ........... 65.05

Promoting Obscenity To A Minor - Affirmative Defenses . 65.05-A

Gambling . ... . . 65.06
Illegal Bingo Operation . ......... ... .............. 65.06-A
Gambling - Definitions ............................ 65.07
Commercial Gambling . ............ ... ... ... .... 65.08
Permitting Premises To Be Used For Commercial Gambling 65,09
Dealing In Gambling Devices ........................ 65.10
Dealing In Gambling Devices - Defense ............... 65.10-A
Dealing In Gambling Devices - Presumption From

Possession ....... ... . i 65.11
Possession Of A Gambling Device ................... 65.12
Possession Of A Gambling Device - Defense .. ......... 65.12-A
Installing Communication Facilities For Gamblers ....... 65.13
False Membership Claim ......... ... ... ... ... . ... 65.14
Cruelty ToAnimals ....... ... .. ... 0., 65.15
Cruelty To Animals - Defense .............. ... ..... 65.16
Unlawful Disposition Of Animals .................... 65.17
Unlawful Conduct Of Dog Fighting .................. 65.18
Attending An Unlawful Dog Fight ................... 65.19
IMegal Ownership Or Keeping Of ADog .............. 65.20
RESERVED FORFUTUREUSE .............. 65.21 - 65.29

Conflicts Of Interest - Commission Member Or Employee .  65.30
Conflicts Of Interest - Retailer Or Contractor ........... 65.31
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Forgery Of A Lottery Ticket .................... ..., 65.32

Unlawful Sale Of A Lottery Ticket ................... 65.33
Unlawful Purchase Of A Lottery Ticket ............... 65.34
Lottery - Definitions . ............co il o 65.35
Violations Of The Tribal Gaming Law ................. 65.36
RESERVED FORFUTUREUSE .............. 65.37 - 65.50
Violation Of The Kansas Parimutuel Racing Act .. .. .. .. 65.51
Parimutuel Racing Act - Defigitions . ................. 65.52
CHAPTER 66.00

CRIMES AFFECTING BUSINESS

PIK
Number

Rackeleering . ..... oo aan 66.01
Debt Adjusting . ... ... 66.02
Deceptive Commercial Practices .. ................... 66.03
Tie-InMagazine Sale ......... ... i i 66.04
Commercial Bribery .. ... ... . 66.05
Sports Bribery ... .. 66.06
Receiving A Sports Bribe ... ........... .. ... ... ... 66.07
Tampering With A Sports Contest .................... 66.08
Knowingly Employing An Alien Illegally Within

The United States . ........... .. ... it 66.09
Equity Skimming . ........ooiiiniineerenenean. . 66.10

CHAPTER 67.00
CONTROLLED SUBSTANCES
PIK
Number

REPEALED ... i enanns 67.01-67.12
Narcotic Drugs And Certain Stimulants - Possession ... .. 67.13
Controlled Subsfances - Sale Defined ................. 67.13-A
Narcotic Drugs And Certain Stimulants - Sale, Etc. . ... .. 67.13-B
Narcotic Drugs And Certain Stimulants - Possession

Or Offer To Sell WithIntent To Sell ............... 67.13-C
Possession Of A Controlled Substance Defined .......... 67.13-D
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Stimulants, Depressants, And Hallucinogenic
Drugs Or Anabolic Steroids - Possession

Or Offer To Sell With Intent To Sell .............. 67.14
Stimulants, Depressants, And Hallucinogenic

Drugs Or Anabolic Steroids - Sake, Ete. ............ 67.15
Stimulants, Depressants, Hallucinogenic

Drugs Or Anabolic Steroids - Possession .......... 67.16

Simulated Controlled Substances, Drug Parzphemalia,
Anhydrous Ammoenia Or Pressurized Ammonia -

Use Or Possession With Intent ToUse ............. 67.17
Possession Or Manufacture Of Simulated

Controlled Substance .............. ... ... ..., 67.18
Delivery Of Drug Paraphemalia ...................... 67.18-A
Simulated Controled Substance and Drug Paraphernalia

Defined .. ... 67.18-B
Drug Paraphernalia-Factors to be Considered .. .......... 67.18-C
Promotion Of Siinulated Controlled Substances Or

Drug Paraphernalia .. ........... ... ... ... ..., 67.19
Representation That A Noncontrolled Substance Is

A Controlled Substance .. ........ .. .. ... ... 67.20

Representation That Noncontrelled Substance Is Controlled

Substance - Presumption . ........ ... 67.20-A

Unlawfully Manufacturing A Controlled Substance (Afier
July 1,1999) ... 67.21
Unlawfully Manufacturing A Controlled Substance (Before

July 1, 1999) ..o 67.21-A

Unlawful Use Of Comnmnication Facility To

Facilitate Felony Drug Transaction ................ 67.22
Substances Designated Under K.S.A. 65-4113 - Selling,

Offering To Sell, Possessing With Intent To Sell Or

Dispensing To Person Under 18 Years Of Age ...... 67.23
Possession By Dealer - No Tax Stamp Affixed .......... 67.24
Receiving Or Acquiring Proceeds Derived From A Violation

Of The Uniform Controlled Substances Aet .. .. ... ... 67.25
Controlled Substance Analog - Possession, Sale, Etc. ... ... 67.26
Methamphetamine Components - Possession With Intent To

Manufacture ... 67.27
Methamphetamine Components - Marketing, Sale, Ete. .... 67.28
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CHAPTER 68.00

CONCLUDING INSTRUCTIONS AND VERDICT FORMS

PIK
Number

Concluding Instruction . ... ... oo oo 68.01
Concluding Instruction - Capital Murder - Sentencing

Proceeding . .. .ot 68.01-A
Guilty Verdict - General Form ............ ... . 68.02
Not Guilty Verdict - General Form ................... 68.03
Punishment - Class A Felony .. ... ... ... . ..., 68.04
Verdicts - Class AFelony ... ... ... .. .. L. 68.05
Not Guilty Because Of Mental Disease Or Defect ....... 68.06
Multiple Counts - Verdict Instruction ................. 68.07
Multiple Counts - Verdict Forms ..................... 68.08
Lesser Included Offenses . ....... ... ... .ot 68.09
Alternative Charges ... ... i i s 68.09-A
Multiple Acts ... o 68.09-B
Lesser Included Offenses - Verdict Forms .............. 68.10
Verdict Form- ValueInlssue ................... ... 68.11
Verdict Form - Counterfeiting Merchandise or Services -

Valueor Unitsinlssue ........... ... ... .. .., 68.11-A
Deadlocked Jury . . ... oo 68.12
Post-Trial Communication With Jurors ................ 68.13

Murder In The First Degree - Mandatory 40 Year Sentence -
Verdict Form For Life Imprisonment With Parole
Eligibility After 15 Years .................... .. 68.14
Murder In The First Degree - Mandatory 40 Year Sentence -
Verdict Form For Life Imprisonment With Parole

Eligibility After 40 Years .......... ... .ot 68.14-A

Capital Murder - Verdict Form For Sentence

OfDeath ..., i e et 68.14-A-1

Murder In The First Degree - Mandatory Minimum 40 Year
Sentence - Verdict Form For Life Imprisonment
with Parole Eligibility After 40 Years

(Alternative Sentencing Verdict) . ......... ... ... 68.14-B

Capital Murder - Verdict Form For Sentence

Of Death (Altemative Verdict) ................... 68.14-B-1
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Murder In The First Degree - Premeditated Murder

And Felony Murder In The Alternative - Verdict

Instruction . ... ... ... .. 68.15
Murder In The First Degree - Premeditated Murder

And Felony Murder In The Alternative - Verdict

Form ... e 68.16
Capital Murder - Verdict Form For Sentence As
Provided ByLaw . ... ... .. .. .. ... .. ... .. ... .. 68.17
CHAFTER 69.00

ILLUSTRATIVE SETS OF INSTRUCTIONS

PIK
Nurmber
Murder In The First Degree With Lesser Included
Offenses ... ... i e 69.01
Theft With Two Participants ........................ 69.02
Possession Of Marijuana With Intent To Sell -
Entrapment As An Affirmative Defense ............. 69.03
Capital Murder--Guilt and Penalty Phases ............. 69.04
CHAPTER 70.00
TRAFFIC AND MISCELLANEQUS CRIMES
PIK
Number

Traffic Offense - Driving Under The Influence Of

Alcohol OrDrugs ...... ... ... o . 70.01
Traffic Offense - Alcohol Concentration .08 Or More .... 70.01-A
B.A.T. .08 Or More Or DUI Charged In The Alternative .. 70.01-B
Driving Under The Influence - If Chemical Test Used . ... 70.02
Transporting An Alcoholic Beverage In An

Opened Container ............. ... ...ouiun.... 70.03
Reckless Driving . ......... .. ... . . ... . ... 70.04
Violation Of City Ordinance ... ..................... 70.05
Operating An Aircraft While Under The Influence Of

Intoxicating Liquor Or Drugs ..., .......coo'. ... 70.06
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Operating An Aircraft While Under The Influence - If

Chemical TestIsUsed ..... ... ... it 70.07
Ignition Interlock Device Violation . ............... ... 70.08
Fleeing or Attempting to Elude a Police Officer .......... 70.09
Driving While License Is Canceled, Suspended,

Revoked, or While Habitual Violator ............... 70.10
Affirmative Defense to Driving While License s

Canceled, Suspended or Revoked .. ....... ... ... ... 70.10-A
Felony Driving While Privileges Canceled,

Suspended, Revoked, or While Habitual Violator .. ... 70.11

CHAPTER 71.00
UPWARD DURATIONAL DEPARTURE
PIX.
Number
Upward Durational Departure - Sentencing Proceeding ... ... 71.01
Burden of Proof .. ... i e 71.02
Unanimous Verdict .. ... .. i 71.03
Effect on Semence .. ....ovvter e i, 71.04
Concluding Instruction . . ... .o 71.05
Verdict Form Finding Aggravating Factor(s) ... ............ 71.06
Verdict Form for Sentence as Providedby Law ............ 71.07
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Cross Reference Table -
Statutes To Instructions

Statutory PIK 3d
Section Number
3-1001 ..o 70.06
3-1002 ... 70.06
3-1004 ... 70.07
340005 .. 70.07
8-262 ...... 70.10, 70.10-A, 70,11
8-285etseq. .......... ... 70.11
8-1005 ... .. 70.01, 70.01-A, 70.02
81006 .. ... .. i 70.02
81017 ... . e 70.08
8-1543 ... ... 63.09
B-1566 ... .. 70.04
8-1567 . ......... 70.01, 70.01-B
8-1567 (a)(1) ..o v 70.01-A
B-1568 ... ... 70.09
B-1599 . ... 70.03
213106 (2) . ooe e 57.12-A
213107 ..o 56.05, 68.09,
21-3109 ... .. 52.02, 52.03, 52.04,
21-3110 (B o oe e 53.00
213110028y .o 53.00
21-3201 (a), (b) ........ 54.01-A
213201 (b)Y, (&) ..o 56.04
21-3202 .. 54.02
213203 (1) oo 54.03
253203 (). ... 54.04
213204 ...l 54.01
213205 (1. oo 54.05
21-3205¢(2) ..o 54.06
213205 (3) ... 54.07
213206 (1), (2) ... 54.08
213207 (1) o oo 54.09
213208 (1) ..ot 54.11
21-3208(2) ... ... 54,12, 54.12-A,

54.12-A-1
21-3209 ...l 54.13
213210 ... 54.14
21321 54.17
213212 .. 54.18
213213 L 54.19
213214 () oo 54.20
213214 (2 o 54.21

Statutory PIK 3d
Section Number
21-3214 (3) (@), (b) . . ... ... 54.22
213215 .o 54.23
213216 (1) oo 54.24
213217 .. e 54.25
21-3301 ... 55.01
21-3300 (b)Y ..o 55.02
213302 ... 35.03
21-3302(a) ......... 55.05,55.06
213302 (0) ..o 55.04
21-3303 ... oo 55.09
21-3303 () ...l 55.10
21-3401 ... ... 56.01, 56.02,
56.02-A
21-3402 ... .. .. 56.03, 56.03-A
213403 ... 56.05
21-3404 ... .., 56.06
21-3405 ... 56.07
2134052 ... ..., 56.07-A
21-3405b ... 56.07-B
213406 ... ... 56.08
213407 (1) ..o s 56.10
21-3408 ... ... 56.12
213409 56.13
213410 .ol ... 56.14
213411 .o 56.15
21-34312 ... .. 56.16, 56.16-A
213413 ... oo 56.17
213414 ..o L. 56.18
213415 .. 56.19
213416 ... 56.20
213487 oL 56.21
21-3418 ... 56.22
21-3419a ............. 56.23-B
21-3419 ..., 56.23, 56.23-A
21-3420 ... L. 56.24
21-342% .o 56.25
213422 56.26
21-3422a ..... 56.26-A, 56.26-B,
56.26-C
21-3423 ... 56.27
21-3424 ... Ll 56.28
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Statutory PIK 3d
Section Number
21-3425 ... L 56.29
21-3426 ... ... L. 56.30
213427 . 56.31
21-3428 .. ... ... L. 56.32
21-3430 ... ... 56.33,56.34
21-3431 ... ... 56.18-A
21-3433 ... 56.35
21-3434 ... .. 56.36
21-3435 .. 56.40
21-3436 ... ... L. 56.37
213436 (b)Y .. .. ... ... .. 56.38
213437 56.37
213437 (). 56.38
21-3438 ... 56.39
213439 ... 56.00-A
21-3440 ... L., 56.41
21-3441 ... L. 56.42
213442 ..., 56.06-A
21-3443 ... L. 56.16-B
213501 ..., 57.02
21-3501(2) oo 57.18
213502 ... ... 57.01
213502y . ...l 57.01-A
21-3503 .. .......,. 57.05,57.18
21-3503 (). ...l 57.05-B
21-3504 ... ... 57.06,57.18
21-3504 by . . ... .. 57.06-A
213505 ... 57.07,57.18
21-3505(0) ... ... .. 57.07-A
213506 ... ..., 57.08-A
21-3506(@) .. ...l 57.08
213506 (@) (3) ...... .. .. 57.08-B
21-3506(b) . ........... 57.08-C
21-3507 ..o 57.09
21-3508 ... ... ... 57.10,57.18
213509 ... L. 57.11
213510 .. 57.12
213511 oL 57.13
21-3512 .. 57.14
21-3513 ... ... 57.15, 57.15-A
21-3514 ... L, 57.16
2123515 ..l 57.17
213516 ... 57.12-A
21-3517 ... ... ... 57.18,57.19
213518 ... L 57.18
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Section Number
21-3518 @) (1) ..o e ... 57.20
21-3518(@)(2) ........... 57.23
21-3518(a) (3) . ... .. 57.24,57.25
213518y . ... i 57.21
213518y .o oeeee 57.22
213519 ... 57.12-B
213520 ... 57.26
21-3522 .. 57.27
213601 (@) . ..o 58.01
213601 (h). . ... oL 58.02
21-.3602 ., 58.03
2123603 ... L. 58.04
21-3604 ... L. 58.05
21-3604a ............. 58.05-A
21-3605 (@) (1) .. ... ..., 58.06
213605 (D) (1) .. oo vl 58.07
21-3606 ... L., 58.08
21-3607 ... 58.09
21-3608(a) ........ ... 58.10
213608 (b)Y ..ol 58.10-A
21-3608a .............. 58.10-B
213609 ... 58.11
213610 ......... 58.12, 58.12-E
21-3610(d) . ..ol 58.12-C
21-3610b ... ... .. 58.12-B
213612 .. 58.14
21-3701 ........ 59.01, 59.01-B,
59.01-C, 59.01-D
21-3701 (a)(4) .. ....... 59.01-A
21-3702 ... .., 54.01-B
213703 ... 59.02
213704 ... L. 59.03
213705 ... 59.04
21-3706 ... 59.05
213707 ... L 59.06
213707 (b) . ... 59.06-A, 59.06-B
203707 () ... 59.07
21-3708 ........ .. 59.08, 59.09
213709 ...l 59,10
283710 (@) (1), (2) .. ...... 59.11
2137103 .o 59.12
213711 e 59.13
213712 .. 59.14
213713 L. L 59.15
21-3714 ... 59.16



Statutory PIK 3d
Section Number
21:3715 ..o 59.17
213716 .. 59.18
203717 L, 59.19
21-3718 ... 59.20-A, 59.21-A
213718 @ (1) oo 59,20
203718 () () ool 59.21
213749 59.22
213720 (1) ... ... 59.23
213720 (@) 2) ... 59.24
21-37210 ... 59.25, 59.33-B
203721 () ) ... .. ... 59.25-A
213722 a1y ... .. 59.26
213722 )2y ........... 59.27
21-3724 (&), (b), (¢}, (f) .... 59.28
213724 Ay, {e) ... 59.29
21-3725 . 59.30
213726 ... 59.31
213727 . 59.32
21-3728 ... ... 59.33,59.23.B
203729 )y () ... 59.34
21-3729(ay (2) ... .. 39.35
213729 () (3) ... ... 59.36
213730 ... 39,37
21-3731Qa) ... 59.38
21-3732 539.39
213733 59.40
213734 @M oo 3941
203734 () (2) .. ... 59.42
23734 @) G) oL 59.43
213735 . 59.44
213736 (a), (1), (2) ... .. .. 59.45
213736 (@) (3) ... 59.46
213737 59.47
203738 L 59.48
213739 .o 59.49
21-3740 ... L 59.50
213741 ..o L. 59.51
213742 @) ... 59.55
213742y ... 59.54
21-37424{cy ... ........... 59,53
20-3742(d) ... 59.52
213743 .. 59.56
213744 L 59.56
213748 L 59,58
21-3748(c) ... ... ... 59.59

Statutory PIK 3d
Section Number
213749 L. 59.58-A
213750 .o 59.60
213752 L 59.57
213753 ... L. 59.62
213754 @) ... 59.63
213754 (Y. ..., 59.63-A
213755} (B) . . ... ... 59.64
213755 (b)Y ... 59.64-A
21-3755(d) . ... 59.64-B
21-3756 .. L 59.63-B
213757 (b} oo 59.65-A
213757 () ool 59.65-B
21-3757(d)y . ool 59.65-C
21-3757(e) .. ... 59.65-D
213757 (6 ... 59.65-E
21-3757(8) oo 59.65-F
21376 L. 59.25-B
21-3762 .. 59.66
213763 ... ... 59.08, 68.11-A
21-3764 . 59.67,539.67-A, 59.67-B
213801 (a) ... 60.01
21-3802 ... L.l 60.02
213803 ... 60.03
21-3804 ... L. 60.04
21-3805 ... 60.05
213806 ... 60.06
213807 ... 60.07
213808 ... ... 60.08, 60.09
21-3809 ... .. 60.10, 60.11, 60.12
213810 ... L 60.11
21381y oo 60.12
213812 (), (b) ........ .. 60.13
21-3812(@cy ..o 60.14
213813 .. 60.15
213814 ... L 60.15
213815 .. .. 60.16
213816 ... L 6017
21.38Y7 60.18
213818 L 60.19
213819 L 60.20
213820 ... 60.21
21-3821 ... . 60.22
213822 .. 60.23
21-3823 ... L. 60.24
21-3824 ... L. 60.25
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Statutory PIK 3d
Section Number
21-3825 ... 60.26
213826 ... 60.27
213827 e 60.28
21-3828 ... 6(.29
213830 ... 60.30
213832 . 60.00-A
21-3833 ...l 60.06-B
21.3838 ... 60.06-C
21-3839 ... 60.31]
21-3840 .. ... 60.32
213841 ..., 60.33, 60.34
213842 .. 60.35
213843 ... 60.36
213901 ... 61.01
24-3902 ... 61.02
213903 ... ... 61.03,61.04
21-3904 ... 61.05
21-3905 ...l 61.06
21-3906 ... ... 61.07
21-3907 .. 61.08
21-3908 ... ... 61.09
2123909 L. 61.10
213910 ... 61.11
213911 .. 61.12
214008 ... 62.01
21-4001(¢y ... ... 62.02
21-4002 ... ... .. 62.03, 62.04
214003 ... . 62.05
214004 ... ..., 62.06, 62.07
214005 ... 62.08
21-4006 .. ... ...l 62.09
214007 ... 62.10
214009 ..... ... 62,11, 62.11-A
21-4010 ... 62.11,62.11-A, 62,12
21-4011 ... .. ... 62.11,62.11-A
214012 ... .. 62.11,62.11-A
21-4018 .. 62.13
214101 ... 63.01
21-4102 e 63.02
214103 ... 63.03
214104 ...l 63.04
214105 ... 63.05
21-4106 ........ .. 63.06, 63.07
214107 ... 63.07
21-4108 ... 63.08
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Section Number
21-4109 .. ... 63.09
294110 ... 63.10
21-4111 ... .. 63.11,63.12,63.13
21-4113 .o 63.14
214114 63.15
21-4201(a) (1) through (5) .. 64.02
21-4201(a) (6), (1), (8) ... .. 64.01
21-42001(a) (%) ... ... 64.02
21-4201(by through (f) ... .. 64.04
214202 .. 64.03
21-4203 .. ...l 64.05
21-4204(2) (1), (3), (6) ... .. 64.07
21-4204(a) (2}, (3), (4),

(A, B) ... 64.06
21-4204a .. ... 64.07-B, 64.07-C
214205 ... ..o 64.08
21-4207 ..o 64.09
214208 ... ... 64.10
214209 ... 64.11
21-4209a .. ........... 64.11-A
21-420%a (b} . .......... 64.11-B
2142096 . ...l 64.10-A
21-4210 ... 64.12
214211 ... 64.13
214212 o 64.14
214213 o 64.15
214214 ...l 64.16
214215 ... 64.17
21-4216 ... 64.18
214217 64.02-A
21-4218 ...l 64.07-A
214219 ... 64.02-B
21-4301 .......... 65.01, 65.05,
21-4301(b) ... 65.04
21-430%a ......... 65.02, 65.04,

65.05-A
21-4302 ... 65.07
214303 ...l 65.06
21-4303a ... ... 65.06-A
214304 ... 65.08
21-4305 .. ... 65.09
21-4306 ... 65.10
21-4306(0) ... ..., 65.11
21-4306(d) .. ... ... 65.10-A
214307 ... 65.12



Statutory PIK 3d
Section Number
214308 ... L 65.13
21-4309 ... ... 65.14
214310 ... 65.15
21-43100) ............ .. 65.16
21-4312 ... 635.17
214315 ... 65.18,65.19
21-4317 ... 65.20
21-4401 . ... ... ... 66.01
214402 ... . L 66.02
21-4403 ... 66.03
21-4404 ... L. L. 66.04
21-4405 ... ... 66.05
21-4406 .. ... ... ..., 66.06
21-4407 ... L. 66.07
21-4408 ... ... ... 66.08
214409 ... ... ... 66.09
204410 ... L 06.10
21-4619(c) ............. 57.12-A
21-4624(a), (b), {c) . . .. .. 56.00-B,
56.01-A
21-4624(by ... .. 56.01-A, 68.01-A
21-4624(cy ..... 56.00-D, 56.01-C
21-4624(e} . ... 56.00-G, 56.00-H,
56.01-F, 56.01-G,

68.14, 68.14-A, 68.14-A-1,
68.14-B, 68.14-B-1, 68.17

2144625 ..., .. 56.00-C, 56.00-E

56.01-B, 56.01-D
21-4626 ....... 56.00-D, 56.01-C
21-4628 ..., .. 68.14-A, 68.14-B
214716 oo 71.01
204717 oo 71.01
214718 ... 71.01 et. seq.
22-3204 . 52.07
223211 .., 52.05,52.12
223212 ., 52.05
223213 .o 52.05
22-3217 ..o 52.05
223218 oLl 52.19
22-3220 ..ol 54.10
22-3221 oo 68.06
22-3403(3) .0 51.02
22-3414 (). ... ... 51.01, 52.01
22-3415 ... 52.09

22-3421 ... 68.01, 68.02, 68.05-B

Statutory PIK 3d

Section Number
22-3428 ... 54.10-A
224901 ... ... 64.19
32-1013(a) .......... .. 59.33-A
36-206 ...l 59.61
39-702(dy ... L. 59.01-B
39-720 ... L, 59.01-B
S0-718 o 62.15
50-719 oL 62.14
59-29a01 ... ... ... ... 57.40
592902 ..., 57.41

59-29a07 ... .. 5742
60-401(dy ............... 52.02
60-439 ... L. 52.13
60-455 ...l 52.06
60-460(1)(2) .............. 55.07
60-460(dd) ........... ... 52.21
65-4101(bby .............. 67.26
654113 .. ... 07.23
65-4141 ... L. 67.22
654142 ... L. 67.25
65-4150(c) ............. 67.18-B
65-4150(e) .. ... .. 67.18,67.18-B
654151 ..., 67.18-C
654152 ... L. 67.17
65-4153 ... ... ... 67.18,67.18-A
654154 ... .. ..., 67.19
65-4155 ... ... 67.20
65-4155() ............ 67.20-A
65-4159 ... ... .. 67.21,67.21-A
65-4159 (a), (by .......... 67.26
65-4160 ... ... ... L. 67.13
65-4160{e) .............. 67.26
65-4161 . 67.13,67.13-B, 67.13-C
65-4161(f) ........... ... 67.26
654162 .. ... ..., 67.16
65-4162{(c) . ........... .. 67.26
65-4163 ... ..., 67.14, 67.15
654163 (dy.............. 07.26
65-4164 .. ... ..., 67.23
65-7006 ........... 67.27, 67.28
T4-8702 ... L. 65.35
TA-BTI6(=) ........... ... 65.30
74-8T16(0) ...l 65.31

748717 ... L. 65.32
T4-8718 ... ... 65.33
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Section Number
748719 ... ... 65.19,05.34
74-8802 ... ... ... ... 65.52
74-8810 ... ... 65.51
749801 etseq. ... ... 65.36
79-5201 etseq. .. ... 67.24
79-5208 ... 67.24
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{5) Other Crime as Element of Crime Charged. Evidence of a prior conviction
is admissible independent of K.S.A. 60-455 if proof of the prior conviction is an
essential element of the crime charged. State v. Knowles, 209 Kan. 676, 679, 498
P.2d 40 (1972). Where evidence of a prior conviction is admitted for this purpose,
the trial court should give a limiting instruction on its use by the jury, although the
failure to do so is not reversible ermor in the absence of a request for such an
instruction. State v. Humphrey, 258 Kan. 372, 367, 905 P.2d 664 (1995).

In State v. Lee, 266 Kan. 804, 977 P.2d 263 (1999), the Kansas Supreme Court
held that in a prosecution for criminal possession of a firearm, when requested by
a defendant, the trial court must approve a stipulation whereby the parties
acknowledge that the defendant is, without further elaboration, a prior convicted
felon. The procedure for adopting the stipulation is set forth in the opinion. In
State v. Gill, 268 Kan. 247, 997 P.2d 710 (2000), the Court confirmed that this
procedure is only necessary when requested by a defendant.

(6) Admissible Evidence of the Crime Charged which Discloses Other Crimes.
Evidence tending to establish the crime charged is not rendered inadmissible
because it discloses the commission of another and separate offense. Testimony
about other crimes may be admissible as a part of the background and
circumstances when the defendant made damaging admissions which connected
him with the crime charged. State v. Schlicher, 230 Kan. 482, 639 P.2d 467
(1982); State v. Holr, 228 Kan. 16,612 P.2d 570 (1980), reaffirming State v. Solem,
220 Kan. 471, 552 P.2d 951 (1976). Such evidence need not be direct evidence of
the charged crime. Tt may be circumstantial. State v. Wilkerson, 278 Kan. 147, Syl.
€3,91 P.3d 1181 (2004).

(7y Rebuttal of Credibility Evidence. After the defendant has introduced
evidence at trial for the purpose of supporting his or her credibility, the trial court
may allow the admission of evidence of prior convictions for the purpose of
impeaching the defendant’s credibility. K.S.A. 60-420, 60-421, and 60-422. The
impeachment evidence must be limited to evidence of a conviction of a crime
involving dishonesty ot false statement. The crimes of larceny, theft, and receiving
stolen property involve dishonesty and are admissible on the issue of credibility.
Tucker v. Lower, 200 Kan. 1, 5, 434 P.2d 320 (1967). Under K.5.A. 60-421,
"erime" includes both felonies and misdemeanors. Tucker v. Lower, 200 Kan. at
5. See also, Stafe v. Burnett, 221 Kan. 40, 558 P.2d 1087 (1976); State v.
Werkowski, 220 Kan. 648, 556 P.2d 420 (1976); State v. Johnson, 21 Kan. App. 2d
576, 907 P.2d 144 (1995).

(8) Other Crimes of a Person Other Than a Defendant. State v. Bryant, 228
Kan. 239, 613 P.2d 1348 (1980} held that K.S.A. 60-455 does not apply ina
criminal case to a person other than the accused, and evidence that such a person
may have committed a crime or civil wrong may not be introduced thereunder.
Neither the text of K.S.A. 60-455 nor the policies undetlying it support restricting
admission of prior crimes to those of the criminal defendant. Exclusion of evidence
of third party crimes is justified in many cases for the distinct reason that the risk
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such evidence will mislead the jury or confuse the issues substantially outweighs
its limited probative value, as where defendant offers evidence of other crimes to
show a third party had a motive to kill the victim but offers no other evidence
linking the third party to the crime. However, where there is conflicting evidence
whether defendant or a third party killed the victim, evidence that the third party
had killed others in the same distinctive way would be highly probative on the
issue of identity. Bryant and related cases are criticized in Dennis Prated and
Tammy M. Somogye, Some Other Dude Did It (But Will You Be Allowed to Prove
It?), 65 . KaN. B.A. 28, 35 (May 1998). Authority under the Federal Rules of
Evidence counterpart to K.S.A. 60-455 admits third party crimes evidence in these
circumstatices. See 2 JACK B. WEINSTEIN & MARGARET A. BERGER, WEINSTEIN'S
EVIDENCE 7 404 [15], p. 404-94 (1995) [“A defendant in order to prove mistaken
identity may show that other crimes similar in detail have been committed at or
about the same time by some person other than himself,” citing United States v.
O 'Connor, 580 F.2d 38,41 (2d Cir. 1978), and Holt v. United States, 342 F.2d 163,
166 (5% Cir. 1965}]

The Committee believes it is unlikely that the rule stated in Bryant survives the
decision in State v. Marsh, 278 Kan. 520, 529-532, 102 P.3d 445 (2004), cert.
granted on other issues ___ U.S. __ , 125 8.Ct. 2517, 161 L.Ed.2d 1109 (2005).
Marsh recognized that the “probative values” of direct and circumstantial evidence
are intrinsically similar and disapproved decisions suggesting that when the
prosecution relies upon direct evidence, such as eyewitness identification,
circumstantial evidence offered by defendant that the crime may have been
committed by a third party is inadmissible. The court limited the application of this
so-called “third-party evidence rule” by tracing its origins to State v. Neff, 169 Kan.
116, Syl. 17, 218 P.2d 248, cert. denied, 340 U.S. 866, 71 5.Ct. 90, 95 L.Ed. 632
(1950), which stated the rule as follows: “Where the State relies on direct rather
than on circumstantial evidence for conviction, evidence offered by defendant to
indicate a possible motive of someone other than defendant to commit the crime is
incompetent absent some other evidence to connect the third party with the crime.”
Evidence of the third party’s motive alone would confuse the jury and permit it to
indulge in speculation on collateral matters. Henceforth, “circumstantial evidence
connecting a third party to a crime will not be excluded merely because the State
relies upon direct evidence of the defendant’s guilt.” There is no bright line rule
and admissibility is dependent upon the totality of circumstances. See also State
v. Evans, 275 Kan, 95, 105, 63 P. 3d 220 (2003), which held that even when the
State offers direct evidence from an eyewitness, “Circumstantial evidence that
would be admissible and support a conviction if introduced by the State cannot be
excluded by a court when offered by the defendant to prove his or her defense that
another killed the victim.” While neither Marsh nor Evans involved evidence of
third party crimes, their reasoning applies to such cases. ‘
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Evidence of prior criminal convictions of a witness against a criminal defendant
is subject to the restrictions found in K.5.A. 60-421. The credibility of a witness
can only be impeached by crimes involving dishonesty or false statement.

{9) Rebuttal of Entrapment Defense. If the defendant introduces evidence to
establish the defense of entrapment (K.S.A. 21-3210), the State may introduce
relevant evidence of the defendant's prior disposition to commit such crimes. State
v. Amodei, 222 Kan. 140, 142-143, 563 P.2d 440 (1977); State v. Reichenberger,
209 Kan. 210, 495 P.2d 919 (1972). See also, Note, Criminal Law: Kansas'
Statutory Entrapment Defense in Narcotic Sales Cases, 12 Washburn L. J. 231
{1973); Note, The Entrapment Defense in Kansas: Subjectivity Versus an Objective
Standard, 12 Washbum L. J. 64 (1972).

(10) Rebuital of Specific Statement. The State may introduce evidence of other
crimes to specifically rebut the incorrect testimony of a witness tending to establish
adefense. State v. Thompkins, 263 Kan. 602, 621-25, 952 P.2d 1332 (1998); State
v. Burnett, 221 Kan. 40, 42-43, 558 P.2d 1087 (1976); State v. Faullner, 220 Kan.
at 158-159. The use and extent of rebuttal evidence rests in the sound discretion
of the trial court. State v. Thompkins, 263 Kan. at 623,

IV. CONCLUSIONS AND RECOMMERNDATIONS

The trial court should use great caution in admitting evidence of other crimes.
There will be a great temptation by prosecutors to introduce prior-crimes evidence to
secure convictions. The trial court rmust be aware of the high degree of prejudice
inherent in any evidence of other crimes. This prejudice must be weighed against the
probative value of the evidence. Where the evidence is offered pursuant to K.S.A. 60-
455, the other parts of the three-part test must be applied. In addition, other-crimes
evidence should not be admitted where the other evidence of guilt is overwhelming
and the prior-crimes evidence would serve only as an overkili mechanism.
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52.07 MORE THAN ONE DEFENDANT - LIMITED
ADMISSIBILITY OF EVIDENCE

You should give separate consideration to each
defendant. Each is entitled to have (his)(her} case decided
on the evidence and the law which is applicable to
(him)(her).

Any evidence which was limited to (_name specific
defendant ) should net be considered by you as to any
other defendant.

Notes on Use

This instruction should be given only when there is more than one defendant.
See K.S.A. 22-3204, Joinder of defendants; separate trials.

Comment
In State v. Cameron & Bentley, 216 Kan. 644, 533 P.2d 1255 (1975), this

instruction was approved as appropriate to give in a case of multiple defendants
charged in the same information.
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which causes the trial court to question the reliability of the eyewitness identification,
this instruction should not be given. State v. Harris, 266 Kan. 270,278,970 P.2d 519
(1998). The judge should omit from the instruction any factors that clearly do not
relate to evidence introduced at trial. See, for example, State v. Gaines, 260 Kan.
752,755, 926 P.2d 641 (1996), where the trial court modified PIK 52,20 by removing
factor 6.

Comment

The appropriateness of this type of instruction was indicated by our Supreme Court
in Haines v. Goodlander, 73 Kan. 183, 84 Pac. 986 (1906). In Haines, the Court
stated that to comment by way of indicating to a jury the weight to give particular
evidence would not be aflowable, but "[Y]et there is no reason why the court should
not in some cases refer to particular parts of the evidence and advise the jury as to the
rules of law applicable to such facts." 73 Kan. at 190-191.

State v. Warren, 230 Kan, 385, 635 P.2d 1236 (1981), sets forth "rules of law
applicable to" facts attending evewitness identifications. If "eycwitness identification
is a critical part of the prosecution's case and there is a serious question about the
reliability of the identification, a cautionary instruction should be given advising the
jury as to the factors to be considered in weighing the credibility of the eyewitness
identification testimony." 230 Kan. at 397,

In State v. Simpson, 29 Kan. App. 2d 862, 32 P.3d 1226 (2001}, the court held that
failure to give the eyewitness identification instruction was clearly erroneous, and
reversed a conviction even though the instruction was not requested at trial. The court
found under the facts of the case that the eyewitness identification was a critical part
of the prosecution’s case and there was a serious question about the reliability of the
identification.

In State v. Mann, 274 Kan. 670, 56 P3d 212 (2002), the court held in any criminal
action in which eyewitness identification is a critical part of the prosecution’s case and
there is serious questions about the reliability of the identification, a cautionary
instruction should be given advising the jury as to the factors to be considered in
weighing the credibility of the eyewitness identification testimony. However, where
the witness personally knows the individual being identified, the cautionary
eyewiiness identification instruction is not necessary and the accuracy of the
identification can be sufficiently challenged through cross-examination.

Kansas previously applied the factors in Neil v. Biggers, 409 U.S. 188, 199-20, 34
L. Ed. 2d 401, 93 S. Ct. 375 (1972), to evaluate the reliability of an eyewitness
identification. State v. Hunt, 275 Kan. 811, 69 P.3d 571 (2003), dealt with
admissibility of eyewitness identification and not the sufficiency of the jury
instruction. Hunz adopted the factors in Srate v. Ramirez, 817 P.2d 774 (Utah 1991).
In Ramirez, the court enumerated five factors for evaluating the reliability of
eyewitness identifications: (1) the opportunity of the witness to view the actor during
the event; (2) the witness’ degree of attention to the actor at the time of the event; (3)
the witness’ capacity to observe the event, including his or her physical and mental
acuity; (4) whether the witness’ identification was made spontaneously and remained
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comsistent thereafter, or whether it was the product of suggestion; and (5) the nature
of the event being observed and the likelihood that the witness would perceive,
remermber, and relate it correctly. In Huni, the court stated, “[O]ur acceptance [ofthe
Ramirez model] should not be considered as a rejection of the Biggers model, but,
rather, as a refinement in the analysis.”

In State v. Calvin, 279 Kan. 193, 205-07, 105 P.3d 719 (2005), the court held the
factors set out in PIK 3d 52.20 conterplate an eyewitness who does not know the
defendant personally. Where the eyewitness personally knows the individual being
identified, the cautionary eyewitness identification instruction is not necessary. The
accuracy of the identification can be sufficiently challenged through cross-
examination.
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52.21 CHILD'S HEARSAY EVIDENCE

It is for you to determine what weight and credit to give
the statement claimed to have been made by _(the child) .
You should consider (his)(her) age and maturity, the nature
of the statement, the circumstances exisfing when it was
claimed to have been made, any possible threats or promises
that may have been made fo (him) (her) to obtain the
statement, and any other relevant factors.

Notes on Use

For authority, see K.S.A. 60-460(dd) which provides for the admissibility of this
type of evidence in (a) & criminal proceeding if the child is a victim of the criine
charged, (b) a proceeding to determine if the child is a "child in need of care”, or ()
to determine if the child is a "juvenile offender."

Before admitting this type of evidence, the judge must hold a hearing and determine
that (a) the child is disqualified or unavailable as a witness, (b) the statement is
apparently reliable, and (c} the child was not induced to make the statement(s) falsely
by use of threats or promises.

Comment

The hearing to determine unavailability and reliability must be more than a simple
statement by counsel. See In re M.0., 13 Kan. App. 2d 381, 383, 770 P.2d 856
{1989).

The 60-460(dd) hearsay exception can also be applied to hearings for the severance
of parental rights. See /nre D.V., 17 Kan. App. 2d 788, 790, 844 P.2d 752 (1993).

The decision of the trial court in admitting a child victim’s “contemporaneous
statement” pursuant to K.8.A. 60-460(d)(2) was upheld in State v. Rodriguez, 8 Kan.
App .2d 353, 657 P.2d 79 (1983). Subsequent to Rodriguez, the Legislature enacted
K.S.A. 60-460(dd), which specifically penmits such testimony when the prescribed
findings are made by the trial court.

In State v. Myatt, 237 Kan. 17, 697 P.2d 836 (1985}, the Kansas Supreme Court
relied upon Ohio v. Roberts, 448 U.S. 56, 65 L.Ed.2d 597, 100 S.Ct. 2531 (1980), and
held that the child hearsay exception embodied in K.S.A. 60-460(dd) did not violate
the defendant’s Sixth Amendment right to confrontation because the requirements of
Roberts were incorporated into the statute. The case also lists the factors a court
should consider in evaluating the credibility and trustworthiness of a child witness.
In accord, see State v. Clark, 11 Kan. App. 2d 586 (1986), which provides that PIK
52.21 should be given when a child hearsay statement is admitted pursuant to K.S.A.
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60-460(dd) because a general witness instruction does not adequately focus the jury
uporn a child’s hearsay testimony and is inadequate to advise a jury of the factors to
be considered in assessing child hearsay testimony.

The rulings in Rodriguez, Myatt and Clark, however, have been cailed into question
by Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004).
Under Roberts, the U.S. Supreme Court had held that the Sixth Amendment did not
bar admission of an unavailable witness’s staternent if the statement bears “adequate
indicia of reliability,” a test met when the evidence either falls within a “firmly rooted
hearsay exception” or bears “particularized guarantees of trustworthiness.” Crawford
halds Roberts cannot be used to admit testimonial hearsay that the Confrontation
Clause plainly meant to exclude. Where testimonial hearsay of an unavailable
declarant is in issue, the Sixth Amendment demands a prior opportunity for cross-
examination. Crawford does not attempt to cornprehensively define what constitutes
“testimonial.” Rather, the decision states that whatever else the term encompasses,
itapplies at aminimum to prior testimony at a preliminary hearing, before a grand jury
or a former trial, and to police interrogations.

The Crawford opinion further acknowledges that its ruling “casts doubt” on the
holding in White v. llinois, 302 U.S. 346, 116 L.Ed. 2d 848, 112 S. Ct. 736 (1992),
which involved statements of a child victim to an investigating police officer admitted
at trial as spontaneous declarations. The only question presented in Fhite was
whether the Confrontation Clause imposed an unavailability requirement on the types
of hearsay at issue. White did not address the testimonial nature of the hearsay
statements and whether they had to be excluded even if the declarant was unavailable.
Until Kansas courts have ruled upon the effect of Crawford, this area of law is
uncertain.
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CHAPTER 53.00
DEFINITIONS AND EXPLANATIONS OF TERMS

INTRODUCTION

The definitions and explanations in this chapter are in alphabetical order. A cross
reference is provided to statutes and some instructions.

There are many terms which are defined and explained in the Kansas statutes.
These statutory definitions have not been repeated here but ready reference is made
to the particular statute where a definition or explanation of the term may be found.

In presenting them to the jury, it is suggested that the following prefatory language
be used:

"As used in these instructions, the term {means) (includes)

i

H

Accessory: The term “accessory” is not used in the Kansas Criminal Code. Itis,
however, used in K.8.A. 8-2101, Uniform Act Regulating Traffic, Parties to a
crime established by uniform act; K.S.A. 48-3003, Code of Military Justice,
Accessory after the fact; and K.S.A. 50-125, Restraint of trade, Acts deemed
unlawfil. In case law the term is used interchangeably with the concept of
“aiding and abetting.” See generally State v, Kliewer, 210 Kan. 820, 504 P.2d
580; State v. McMullen, 20 Kan. App. 2d 985, 894 P.2d 251 (1995); State v.
Wakefield, 267 Kan. 116, 977 P.2d 941 (1999); and State v. Davis, 268 Kan.
661,998 P.2d 1127 (2000). See also comment to PIK 3d 54.05 for discussion
of the concept of “aiding and abetting.”

Aer: K.8.A 21-3110 (1),

Agent of a Corporation: K.S.A. 21-3206 (2).

Aiding and Abetting: See Accessory above.

Another: K.S.A. 21-3110 (2).

Attempt: See X.5.A. 21-3301; PIK 3d 55.01, Attempt.

Believes: See Reasonable Belief.

Ber: K.S.A. 21-4302 (a).

Breach of Peace: A disturbance which alarms, angers or disturbs the peace and
quiet of others. See State v. Heiskell, 8 Kan. App. 2d 667, 666 P.2d 207
(1983); and State v. Cleveland, 205 Kan. 426, 469 P.2d 251 (1970) for
discussion of this concept. See PIK 3d 63.01, Disorderly Conduct.

Charge: A wrilten statement presented to a court accusing a person of the
commission of a crime and includes a complaint, information or indictment.
K.S.A. 22-2202 (7); State v. Pruetr, 213 Kan. 41, 515 P.2d 1051 (1973).

Child Abuse: K.S.A. 21-3609; K.S.A. 38-1502 (b); PIK 3d 58.11, Abuse of a
Child.
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Compulsion: K.S.A. 21-3209; PIK 3d 54.13, Compulsion; State v.Dunn, 243 Kan,
414, 421, 758 P.2d 718 (1988); State v. Davis, 256 Kan. 1, 883 P.2d 735
(1994). See City of Wichita v. Tilson, 253 Kan. 285, 855 P.2d 911 (1993) for
discussion of defense of compulsion and necessity. See State v. Alexander, 24
Kan. App. 2d 817, 953 P.2d 685 (1998), for discussion that compulsion does
not include an emergency absent a third party threat.

Conduct: K.S.A. 21-3110 (3).

Conduct, Intentional: K.5.A. 21-3201 (b). See State v. Coyote, 268 Kan. 726, 1
P.3d 836 (2000).

Conduct, Reckless: K.S.A. 21-3201 (c). State v. Martinez, 268 Kan. 21, 988 P.2d
735 (1999).

Consideration: K.5.A. 21-4302 (c); PIK 3d 65.07, Gambling - Definitions.

- Conspiracy: K.8.A. 21-3302; Sce generally State v. Crockett, 26 Kan. App. 2d
202, 987 P.2d 1101 {1999); State v. Smith, 268 Kan. 222, 993 P.2d 1213
{1999); PIK 3d 55.08, Conspiracy - Defined.

Contraband: K.8.A. 21-3826 pertaining to contraband in a correctional institution.
PIK 3d 60.27, Traffic in Contraband in a Correctional Institution.

Conviction: K.8.A. 21-3110 (4). See also, K.S.A. 8-285 (b).

Copulation: See State v. Swifzer, 244 Kan. 449, 769 P.2d 645 (1989).

Committed Person: K.S.A. 21-3423.

Crime: K.S.A. 21-3105. See also K.S.A. 21-3102(1) regarding definitions of
crimes.

Criminal Intenr. K.S.A. 21-3201; exclusion 21-3202.

Criminal Purpose: A general intent or purpose to commit a crime when an
opportunity or facility is afforded for the commission thereof. State v. Houpt,
210Kan. 778,782,504 P.2d 570 (1972); State v. Bagemehl, 213 Kan. 210,515
P.2d 1104 (1973), as the term is used in K.S.A. 21-3201.

Criminal Solicitation: K.S.A. 21-3303; PIK 3d 55.09, Criminal Solicitation.

Deadly Weapon: An instrument which, from the manner in which it is used, is
calculated or likely to produce death or serious injury. State v. Guebara, 24
Kan. App. 2d 260, 944 P.2d 164 (1997); State v. Colbert, 244 Kan. 422, 769
P.2d 1168 (1989). When applied in an aggravated robbery case, this definition
is applied subjectively, from the victim’'s point of view. In an aggravated
battery case, the victim’s perceptions of the instrument used are irrelevant.
Colbert, 244 Kan. at 426.

Death: K.S.A. 77-205.

Deception: K.5.A. 21-3110 (5).

Deprive Permanently: K.5.A. 21-3110 (6).

Drug Paraphernalia: See PIK 3d 67.18-B.

Dwelling: K.S.A. 21-3110 (7). See also Residence below.

Emergency: K.S.A. 21-4211 (2)(b).

Entrapment: K.5.A. 21-3210; PIK. Crim 3d 54.14.

Escape: K.8.A. 21-3809(b)(2); PIK 3d 60.10, Escape From Custody.
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Feloniously; The doing of the act with a deliberate intent to commit 2 crime which
crime is of the grade or quality of a felony. State v. Clingerman, 213 Kan. 525,
516 P.2d 1022 {1973). See State v. Busse, 252 Kan. 695, 847 P.2d 1304
(1993), felonious act of a juvenile.

Felony: K.S.A. 21-3105 (1). See also, State v. Kershner, 15 Kan. App. 2d 17,
801 P.2d 68 (1990).

Firearm: K.S.A. 21-3110(%).

Forcible Felony: X.5.A.21-3110(9). A crime not specifically listed in K.S.A. 21-
3110(8) [row 21-3110¢9)] but declared inherently dangerous in K.5.A. 21-3436
may be a forcible felony if the circumstances of the commission of the crime
and the abstract elements of the crime indicate the threat or use of physical
force or violence against a person. State v. Mitchell, 262 Kan. 687, 942 P.2d
1(1997). )

Gambling: K.S.A. 21-4303.

Gambling Device: K.S.A. 21-4302 (d)(1); PIK 3d 65.07, Gambling - Definitions.

Gambling Place: K.S.A.21-4302 (e); PIK 3d 65.07, Gambling - Definitions; Stare
v, Schlein, 253 Kan. 205, 854 P.2d 296 (1992).

Hearing Officer: K.8.A.21-3110 (20) (d).

Heat of Passion: Any intense or vehement emotional excitement such as rage,
anger, hatred, furious resentment, fright, or terror which was spontaneously
provoked from the circumstances. Such emotional state of mind must be of
such a degree as would cause an ordinary person to act on impulse without
reflection. State v. Gadelkarim, 247 Kan. 505, 802 P.2d 507 (1990); State v.
Guebara, 236 Kan. 791, 696 P.2d 381 (1985); State v. Jackson, 226 Kan. 302,
597 P.2d 255 (1979); State v. Lott, 207 Kan. 602, 485 P.2d 1314 (1971); State
v. McDermott, 202 Kan. 399, 449 P.2d 545 (1969); PIK 3d 56.04(e), Homicide
Definitions.

Inherently Dangerous Felony: K.5.A. 21-3436.

Intent to Defraud: K.5.A. 21-3110 (10).

Intentional Conduct: K.8.A. 21-3201(b).

Tntoxication or Intoxicated: K.S.A. 65-4003(10), and 65-5201(g) & (z)}. Seealso
K.S.A.21-3208 and PIK 3d 54.11 through 54.12-A-1.

Jeopardy: K.S.A. 21-3108 (1) (c).

Judicial Officer: K.S.A. 21-3110(20)(c).

Knowing or Knowingly: K.8.A. 21-3201 (b).

Law Enforcement Officer: K.8.A. 21-3110 (11).

Lewd Fordling or Touching: In a prosecution for indecent liberties with a child
(K.8.A. 21-3503), lewd fondling or touching may be defined as a fondling or
touching in a manner which tends to undermine the morals of the child, which
is so clearly offensive as to outrage the moral senses of areasonable person, and
which is done with the specific intent to arouse or satisfy the sexual desires of
either the child or the offender or both. Lewd fondling or touching does not
require contact with the sex organ of one or the other. State v. Wells, 223 Kan.
94, 98, 573 P.2d 580 (1977). Definition approved and further held that lewd
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fondling or touching is not the equivalent of rude or insulting touching as found
in K.5.A. 21-3412, battery. State v. Banks, 273 Kan. 738, 46 P.3d 546, 553
(2002).

Lottery: K.S.A. 21-4302 (b). State ex rel. Stephen v. Finney, 254 Kan. 632, 807
P.2d 1034 (1994).

Material: K.8.A. 21-4301 (c) (2) (for obscenity).

Merchandise: K.5.A. 21-4403 (b} (1) (for deceptive commercial practice),

Misdemeanor: K.S.A. 21-3105.

Necessitous Circumstances: PIK 3d 58.06 and 58.07; State v. Filor, 28 Kan. App.
2d 208, 13 P.3d 926 (2000).

Obscene Marerial: K.8.A. 21-4301 (c); K.S.A, 21-4301aa); PIK 3d 65.03,
Promoting Obscenity - Definitions.

Obtain: K.8.A. 21-3110 (12).

Obtains or Exerts Control: K.S.A. 21-3110(13); State v. Lamb, 215 Kan. 795, 530
P.2d 20 (1974).

Offense: A violation of any penal statute of this State. See “crime” above.

Overt Aet: For attempt, see Comment to PIK 3d 55.01, Attempt, for conspiracy, see
PIK 3d 55.06, Conspiracy-Act in Furtherance Defined.

Owner: K.S.A. 21-3110 (14); State v. Parsons, 11 Kan. App. 2d 220, 720 P.2d
671 (1986).

Party Line: K.S.A. 21-4211 (2) (a).

Passenger Vehicle: K.8.A. 21-3744; X.S.A. 8-126(x).

Peace Officer: See Law Enforcement Officer, above,

Penal Institution: A penitentiary, state farm, reformatory, prison, jail, house of
correction, or other institution for the incarceration or custody of persons under
sentence for offenses or awaiting trial or sentence for offenses. State, ex rel.,
v. Owens, 197 Kan. 212, 416 P.2d 259 (1966). See also, K.S.A. 21-3826
(traffic in contraband In a correctional institution).

Performance: K.S.A. 21-4301(c)(4) (for obscenity).

Person: K.S.A. 21-3110 (15).

Personal Property: K.8.A. 21-3110 (16).

Possession: Having control over a place or thing with knowledge of and the intent
to have such control. State v. Metz, 107 Kan. 593, 193 Pac. 177 (1920); City
of Hutchinson v. Weems, 173 Kan. 452, 249 P.2d 633 (1952). Definition
approved in City of Overland Park v. McBride, 253 Kan. 774, 861 P.2d 1323
(1993); State v. Graham, 244 Kan. 194, 768 P.2d 259 (1989); State v. Kulper,
12 Kan. App. 2d 301, 744 P.2d 519 (1987); State v. Flinchpaugh, 232 Kan.
831, 833, 659 P.2d 208 (1983); State v. Adams, 223 Kan. 254, 256, 573 P.2d
604 (1977); State v. Goodseal, 220 Kan. 487, 553 P.2d 279 (1976); and State
v. Neal, 215 Kan. 737, 529 P.2d 114 (1974). This definition, which focuses on
control, was approved in State v. Curry, 29 Kan, App. 2d 392, 395, 28 P.3d
1019 {2001). For definition of constructive possession, see State v. Galloway,
16 Kan. App. 2d 54,63, 817 P.2d 1124 (1991). See Comment to PIK 3d 64.06,
Criminal Possession of a Firearm - Felony. See also PIK 3d 67.13-D,
Possession of a Controlled Substance Defined.
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Premeditation: See PIK 3d 56.04, Homicide Definitions.

Presumption, Evidentiary: An assumption of fact resulting from a rule of law
which requires such fact to be assumed from another fact or group of facts
found or otherwise established in the action. K.S.A. 60-413. But see State v.
Johnson, 233 Kan. 981, 666 P.2d 706 (1983). (The jury must be clearly
instructed as to the nature and extent of presumptions and that such does not
shift the burden of proof to the defendant.)

Private Place: K.S5.A. 21-4001 (b).

Probable Cause: Probable cause signifies evidence sufficient to cause a person of
ordinary prudence and caution to conscientiously enterizin a reasonable belief
of the matier being sought to be proved. Stafe v. Starks, 249 Kan. 516, 820
P.2d 1243 (1991).

Property: K.S.A. 213110 (17).

FProsecurion: K.S.A. 21-3110 (18).

Public Employee: K.S.A. 21-3110 (19).

Public Officer: K.5.A. 21-3110 (20). A list of public officers is included under
this section.

Purposeful: K.8.A. 21-3201 (b).

Real Property or Real Estate: K.S.A. 21-3110 (21).

Reasonable Belief- A belief based on circumstances that would lead a reasonable
person to that belief. State v. Simon, 231 Kan. 572, 646 P.2d 1119 (1982). See
Probable Cause, above.

Reasonable Doubt: See PIK 3d 52.04, Reasonable Doubt.

Reckless Conduct: K.8.A. 21-3201 (c).

Residence: K.S.A. 77-201 and Herrickv. State, 25 Kan. App. 2d 472,965 P.2d 344
{1998) for distinction between residence and dwelling.

Retailer: See K.S.A. 21-4404(b)(1) pertaining to tie-in magazine sales.

Sale: K.5.A. 21-4403 (b) (3), as it relates to deceptive commercial practices. See
PIK 3d 67.13-A, Controlled Substances - Sale Defined.

Scope of Authority. The performance of services for which an employee has been
employed or which are reasonably incidental to his or her employment. See
PIK-Civil 3d 107.06, Agent - Issue as to Scope of Authority.

Security Agreement: K.S.A. 84-9-105 (1).

Security Interest: K.S.A. 84-1-201(37).

Sell: K.S.A. 21-4404 (b) (3) for tie-in magazine sales. See PIK 3d 67.13-A,
Controlled Substances - Sale Defined.

Services: K.85.A.21-3704 (b).

Sexual Intercourse: K.8.A. 21-3501 (1).

Stmulated Controlled Substance: See PIK 3d 67.18-B.

Solicit or Solicitation: K.5.A. 21-3110 (22).

Sports Contest, Participant and Official: K.S.A. 21-4406.

State: K.S.A. 21-3110 (23).

Stolen Property: K.S.A. 21-3110 (24).

Temporarily Deprive: To take from the owner the possession, use, or benefit ofhis
or her property with intent to deprive the owner of the temporary use thereof,
See PIK 3d 59.04, Criminal Deprivation of Property.
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Terror and Terrorize: The word "terror” means an extreme fear or fear that agitates
body and mind; and “terrorize" means to reduce to terror by violence or threats.
State v. Gunzelman, 210 Kan, 481, 502 P.2d 705 {1972).

Threat: K.S.A. 21-3110(25). See State v. Blockman, 255 Kan. 953, 881 P.2d 561
{1994), regarding differences between threat in robbery and threat in theft by
threat; and State v. Phelps, 266 Kan. 185, 967 P.2d 304 (1998) (utterance must
be more than mere political statement or idle talk; proper test to determine
whether a statement is a threat is objective, not subjective, i.e., that of a
reasonable person). See also State v. Maore, 269 Kan. 27, 4 P.3d 1141 (20003,
for the proposition and discussion that in a robbery case actual fear generally
need not be strictly proven, but that the law will presume fear if there are
adequate indications of the victim’s state of mind.

Unlawfil Sexual Act: K.S.A. 21-3501 (4).

Wanton or Wantonness: X.S.A. 21-3201 (¢).

Wanton Negligence: K.S.A. 21-3201 (c).

Wholesaler: K.S.A. 21-4404 (b}(2) for tie-in magazine sales.

Willful or Willfully: K.S.A. 21-3201 (b).

Written Instrument: K.S.A. 21-3110 (206).
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[leased or rented the property] [borrowed the book(s) or sther
material from a library] as the address appears in the information
supplied by the person at the time of the [leasing or renting]
[borrowing] or at [kisjjher] last known address.)

Notes on Use

For authority, see K.S.A. 21-3702(a)(1) on false identification; (2)(2) on failure to
return leased or rented property; (2)(3) on destroying locks and other securing devices;
(2)(4) on destroying the property taken; and (b) on failure to return book(s) or other
maierial froma library. "Notice" is defined in 21-3702(c). See PIK 3d Chapter 59.00,
Crimes Against Property, for the use of this instruction. Paragraph () of the
instruction is to be used only for prosecution of a misdemeanor under K.S.A. 21-3701
where the object of the alleged theft is a book or other material borrowed from a
library.

Comiment

State v. Smith, 223 Kan. 192, 573 P.2d 985 (1977), upheld the constitutionality of
a statutory presumption where it is rebuttable and governs only the burden of going
forward with the evidence, not the ultimate burden of proof. The Court stated: “. . .
the use of a presumption to establish prima facie evidence does not destroy a
defendant's presumption of innocence, nor does it invade the province of the jury as
fact finders." It does require the defendant to go forward with evidence to rebut the
presumption. Statev. Haremza, 213 Kan. 201, 515P.2d 1217 (1973); State v. Powell,
220 Kan. 168, 551 P.2d 902 (1976). See Comment to PIK 3d 54.01, Inference of
Intent, on the matter of shifting the burden on the defendant to produce evidence.

State v. Johnson, 233 Kan. 981, 986, 666 P.2d 706 (1983}, again affirms that this
instruction protects the defendant's rights when there exists a statutory presumption
of intent to deprive.
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54,02 CRIMINALINTENT-IGNORANCE OF STATUTE OR
AGE OF MINOR IS NOT A DEFENSE

It is not a defense that the accused did not have
knowledge of (the existence or constitutionality of or the
scope or meaning of the terms used in the statute under
which the accused is prosecuted) (the age of a minor, even
though age is a material element of the crime with which
[he][she] is charged).

Notes on Use

For authority, see K.S.A. 21-3202.
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54.03 IGNORANCE OR MISTAKE OF FACT

It is a deferse in this case if by reason of ignorance or
mistake the defendant did not have at the time the mental
state which the statute requires as an element of the crime.
(The defendant may be convicted of a lesser offense if the
facts were as [he][she] believed them to be and the other
evidence in the case establishes such lesser offense.)

Notes on Use

For autherity, see K.5.A. 21-3203 (1). Ifthis instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.

Comiment

The parenthetical material should only be given in cases where a lesser offense
is included in the greater offense committed.

As provided by the authorizing statute (K.S.A. 21-3203), this should not be
given in cases where there are exclusions of requirement of proofof criminal intent.
See K.S.A. 21-3202 and PIK 3d 54.02, Criminal Intent - Ignorance of Statute or
Age of Minor Is Not a Defense,

Likewise, this instruction has no application to and should not be given in
circumstances invoiving statutes providing for guilt without criminal intent. See
Comment to PIK 3d 54.01-A, General Criminal Intent.
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54.04 IGNORANCE ORMISTAKE OF LAW-REASONABLE
BELIEF

It is a defense to the charge made against the defendant
if the defendant reasonably believed that (his)(her) conduct
did not constitute a crime and:

(the crime was defined by an administrative regulation

or order which was not known to the defendant and had

not been published, as provided by law, and the
defendant could net have acquired such knowledge by
the exercise of ordinary care.)

(the defendant acted in reliance upen a statute which

later was determined to be invaiid.)

(the defendant acted in reliance upon an order or

opinion [of the Supreme Court of Kansas] or {a United

States appellate court] later overruled or reversed.)

(the defendant acted in reliance upon an official

interpretation of the [statute] [regulation] or [order]

defining the crime made by a [public officer] or [agency]
legally authorized to interpret such statute.)

Notes on Use

For authority, see K.S.A. 21-3203(2). I this instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.

Comment

Whether there has been a publication of the administrative regulations, a
determination of the invalidity of statute, an overruling of court decisions or official
interpretations by officer or agency legally authorized, are all matters of judicial
notice and the existence of which can and should be determined and instructed on
as amatter of law. The defendant's act in reliance thereon and the other provisions
are questions of fact to be determined by the jury.

This defense is not applicable when reliance is based on decisions of the various
district, county or other lower courts of the State. The term "public officer" in
subparagraph (d) of K.S.A. 21-3203(2) does not include judges and magistrates.
State v. V.F.W. Post No. 3722,215 Kan. 693, 527 P.2d 1020 (1974).
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54.05 RESPONSIBILITY FOR CRIMES OF ANOTHER

A person who, either before or during its cemmission,
intentionaliy (aids) (abets) (advises) (hires) {counsels)
(procures) another to commit a crime with intent to promeote
or assist in its commission is criminally responsibie for the
erime comnnmitted regardless of the extent of the defendant's
participation, if any, in the actual commission of the crime.

Notes on Use

For authority, see K.5.A. 21-3205(1). For a crime not intended, see PIK 3d 54.06,
Responsibility for Crimes of Another - Crime Not Intended.

Comment

PIK 54.05 was specifically approved in State v. Minor, 229 Kan. 86, 89, 622 P.2d
998 (1981), and State v. Manard, 267 Kan. 20, 978 P.2d 253 (1999).

All participants in a crime are equally guilty, without regard to the extent of their
participation. State v. Turner, 193 Kan. 189, 196, 392 P.2d 863 (1964); State v.
Jackson, 201 Kan. 795, 799, 443 P.2d 279 (1968).

One who watches at a distance to prevent surprise while others commit a crime is
deemed in law to be a principal and punishable as such, State v. Neil, 203 Kan. 473,
474,454 P.2d 136 (1969).

It is not required that a person, to be an aider and abettor, be physically present
when the crime is committed. Likewise, there is no such requirement for a charge of
felony murder based upon the defendant aiding and abetting the commission of the
underlying felony. State v. Gleason, 277 Kan. 628, 88 P.3d 218, 227-8 (2004).

Mere association with the principals who acteally commit the crime or mere
presence in the vicinity of the crime is insufficient to establish guilt as an ajder and
abettor. State v. Green, 237 Kan. 146, 697 P.2d 1305 (1985). This language from
Green, however, may properly be refused as an additional instruction by the trial
judge, since PIK 3d 54.05 clearly informs the jury that intentional acts by a defendant
are necessary to sustain a conviction for aiding and abetting. State v. Hunter, 241
Kan. 629, 639, 740 P.2d 559 (1987); State v. Scoft, 250 Kan. 350, 361, 827 P.2d 733
(1992); State v. Ninci, 262 Kan. 21, 46, 936 P.2d 1364 (1997); State v. Jackson, 270
Kan. 755, 19 P.3d 121 (2001}; State v. Pink, 270 Kan. 728, 20 P.3d 31 (2001).

See State v. Sehriner, 215 Kan. 86, 523 P.2d 703 (1974), wherein it was held "to
be guilty of aiding and abetting in the commission of a crime the defendant must
willfully and knowingly associate himself with the unlawful venture and willfully
participate in it as he would in something he wishes to bring about or to make
succeed." In State v. Wakefield, 267 Kan. 116, 121, 977 P.2d 941 (1999), the court
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states that the trier of facts may consider the failure of a person to oppose the
commission of a crime in connection with other circumstances as evidence of aiding
and abetting. As with the language from Green, the Committee believes that this
language from Wakefield may properly be refused as an additional instruction by the
trial judge because PIK3d 54.05 is adequate. However, inclusion of this language
along with the PIK instruction does not improperly permit the jury to find defendant
guilty of several crimes by aiding or abetting in the commission of only one of them.
State v. Bradford, 272 Kan. 523, 538, 34 P.3d 434 (2001).

State v. Jackson, 280 Kan. 16, 118 P.3d 1238 (2003}, held the trial court did not

err when it gave PIK 54.05 and substituted the following language for PIK 54.06:

“In addition, a person is also liable for any other crime committed in
pursuance of the intended crime if reasonably foreseeable by such person
as a probable consequence of committing or attempting to commit the
crime intended,
“All participants in a crime are equally guilty without regard to the extent
of their participation. However, mere association with the principals who
actually commit the crime or mere presence in the vicinity of the crime
is insufficient to establish guilt as an aider or abettor. To be guilty of
aiding and abetting in the commission of a crime the defendant must
wilfully and knowingly associate himself with the unlawful venture and
wilfully participate in it as he would in something he wishes to bring
about or make succeed.”

The instruction was warranted by unique facts in the case and, because withdrawal

was not available as a defense, did not improperly preclude the jury from considering
defendant’s claim of dissociation from other participants.

Failure to specifically instruct the jury that it must find the elements of aiding and
abetting beyond a reasonable doubt was not clearly erroneous where the jury was
instructed that the reasonable doubt standard applied to all claims made by the state.
State v. Nash, 261 Kan. 340, 932 P.2d 442 (1997).

In State v. Edwards, 250 Kan. 320, 331, 826 P.2d 1355 (1992), the Supreme Court
examined the elements of aiding and abetting and solicitation and determined that,
under the facts of that case, those offenses did not merge and were not multiplicitous.

Where evidence indicates defendant could only be found guilty as an aider or
abettor, specific intent is an issue, and voluntary intoxication may indicate absence of
the required intent or state of mind and be a defense. State v. McDaniel & Owens,
228 Kan. 172,612 P.2d 1231 (1980). See also, Stale v. Sterling, 235 Kan. 526, 680
P.2d 301 (1984).

Where the evidence permits the jury to find defendant guilty either as an active
principal in commission of the crime or as an aider and abettor, it is not error to give
this instruction. State v. Gleason, 277 Kan, 624, 88 P.3d 218, 227 (2004); State v.
Percival, 32 Kan. App. 2d 82, 95, 79 P.3d 211 (2003) (while prosecution offered
evidence defendant participated in robbery, jury could have found from defendant’s
evidence that defendant drove companion to site, waited in car and assisted in
getaway).
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Regardless of whether the State included an aiding and abetiing theory in the
charging document, an instruction on aiding and abetting is appropriate if, from the
totality of the evidence, the jury could reasonably conclude that the defendant aided
and abetted another in the commission of the crime. State v. Pennington, 254 Kan.
757, 869 P.2d 624 (1934).

When a charge of feleny murder is based upon the defendant aiding and abetting
the commission of ant underlying felony that is inherently dangerous to human life,
PIK3d 54.05 is the appropriate instruction on aiding and abetting and PIK3d 54.06
is not necessary because the foreseeability requirement is established as a matter of
law. State v. Gleason, 277 Kan. 624, 88 P.3d 218, 228-230 (2004). Gleason
repudiates language in recent cases that death must be foresecable from the
commission of the underlying inherently dangerous felony to support conviction of
felony murder.

State v. Engelhard:, 280 Kan. 113, 119 P.3d 1148 (2005), held it was error to give
PIK 54.06 in addition to PIK 54.05 in a prosecution for premeditated first-degree
murder. Under K.8.A. 21-3205(1), upon which PIK 54.05 is based, a person to be
guilty of aiding and abetting a premeditated first-degree murder must be found,
beyond a reasonable doubt, to have had the requisite premeditation to murder the
victim. Because the jury could have found the person defendant aided never intended
to kill the victim during a stabbing, the jury improperly could have understood PIK
54.06 to permit it to convict, without a finding of premeditation, because the murder
was reasonably foreseeable. If the person defendant aided intended only to inflict
serious bodily hamm, i.e. aggravated battery, defendant could have been held liable as
an aider and abettor of felony murder. However, no instruction was given on felony
murder or aggravated battery. Further, if an instruction on felony murder had been
given, it is well settled that PIK 54.05 rather than 54.06 is the appropriate aiding and
abetting instruction. State v. Gleason, supra.

When this instruction is properly given, the fact that specific intent is required to
support conviction as an aider or abetter does not make it improper or confusing also
to instruct the jury that specific intent is not required to support conviction as a
principal. State v. Mehling, 34 Kan App.2d 122, 115 P.3d 771 (2005) (violations of
securities laws).
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54.06 RESPONSIBILITY FOR CRIMES OF ANOTHER -
CRIME NOT INTENDED

A person whe intentionally (aids) (abets) (advises) (hires)
(counsels) (procures) another to commit a crime is also
responsibie for any other crime committed in carrying out or
attempting to carry out the intended crime, if the other crime
was reasonably foreseeable.

Notes on Use
For authority, see K.S.A. 21-3205(2).
Comment

All participants in a crime are equally guilty, without regard to the extent of their
participation. State v. Turner, 193 Kan. 189, 195, 392 P.2d 863 (1964); State v.
Payron, 229 Kan. 106, 622 P.2d 651 (1981). The other crime must be reasonably
foreseeable. State v. Davis, 4 Kan. App. 2d 210, 604 P.2d 68 (1979). See Comment
to PIK 3d 54.05, Regponsibility for Crimes of Another.

When a charge of felony murder is based upon the defendant aiding and abetiing
the commission of an underlying felony that is inherently dangerous to human life,
PIK3d 54.05 is the appropriate instruction on aiding and abetting and PTK3d 54.06
is not necessary because the foreseeability requirement is established as a matter of
law. State v. Gleason, 277 Kan. 624, 88 P.3d 218, 228-230 (2004). Gleason
repudiates language in recent cases that death musi be foreseeable from the
commission of the underlying inherently dangerous felony to support conviction of
fefony murder.

State v. Engelhardt, 280 Kan, 113, 119 P.3d 1148 (2005}, held it was error to give
PIK 54.06 in addition to PIK 54.05 in a prosecution for premeditated first-degree
murder. Under K.5.A. 21-3205(1), upon which PHK 54.05 is based, a person to be
guilty of aiding and abetting a premeditated first-degree murder must be found,
beyond a reasonable doubt, to have had the requisite premeditation to murder the
victim. Because the jury couid have found the person defendant aided never intended
to kill the victim during a stabbing, the jury improperly could have understood PIK
54.06 to permit it to convict, without a finding of premeditation, because the murder
was reasonably foreseeable. If the person defendant aided intended only to inflict
serious bodily harm, i.e. aggravated battery, defendant conld have been held liable as
an aider and abettor of felony murder. However, no instruction was given on felony
murder or aggravated battery. Further, if an instruction on felony murder had been
given, it is well settled that PTK 54.05 rather than 54.06 is the appropriate aiding and
abetting instruction. State v. Gleason, supra.
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54.07 RESPONSIBILITY FOR CRIME OF ANOTHER -
ACTOR NOT PROSECUTED

It is not a defense that (another) (others) who
participated in the commission of the wrongful act
constituting the crime (lacked criminal capacity) (has or
has not been convicted of the crime or any lesser degree)
(has been acquitted).

Notes On Use

For authority, see K.S.A. 21-3205(3). PIK 3d 54.05, Responsibility for Crimes
of Another and PIK 3d 54.06, Responsibility for Crimes of Another - Crime Not
Intended, should be used where applicable to the particular case. This instruction
makes clear that a contrary rule which prevailed at common law is not the law in
the State of Kansas.

Comment
An accessory before the fact may be convicted after the trial and conviction of

the principal of a higher degree of offense than the principal was convicted of,
State v. Gray, 55 Kan. 135, 144, 145, 39 Pac. 1050 (1893).
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54.12-A VOLUNTARY INTOXICATION - SPECIFIC INTENT
CRIME

Voluntary intoxication may be a defense to the charge of
( specific_intemt crime charged ), where the evidence
indicates that such intoxication impaired a defendant's
mental facuities to the extent that (he)(she) was incapable of

forming the necessary intent (_set out specific intent element
of the crime ).

Notes on Use
For authority, see K.S.A. 21-3208(2).
Comment

"Where the crime charged requires a specific intent, voluntary intoxication may be
adefense and an instruction thereon is required where there is evidence to support that
defense." State v. Sterling, 235 Kan. 526, Syl. % 2, 680 P.2d 301 {1984). See also,
State v. Keeler, 238 Kan. 356, 710 P.2d 1279 (1985); State v. Shehan, 242 Kan. 127,
744 P.2d 824 (1987); State v. Gadelkarim, 247 Kan. 505, 508, 802 P.2d 507 (1990).

"The distinction between a general intent crime and a crime of specific intent is
whether, in addition to the intent required by K.5.A. 21 -3201, the statute defining the
crime in question identifies or requires a further particular intent which must
accompany the prohibited acts." Stare v. Bruce, 255 Kan. 388, 394, 874 P.2d 1165
(1994).

"When the defense of voluntary intoxication is asserted in a criminal trial, the issue
concerning the level of the defendant’s intoxication is a question of fact for the jury.”
State v. Falke, 237 Kan. 668, Syl. § 10, 703 P.2d 1362 (1985).

"A defendant in a criminal case may rely upon evidence of voluntary intoxication
to show a lack of specific intent even though he also relies upon other defenses
inconsistent therewith." State v. Shehan, 242 Kan. 127, 744 P.2d 824 (1987).
"To require the giving of an instruction on voluntary intoxication there must be some
evidence of intoxication upon which a jury might find that a defendant's mental
faculties were impaired to the extent that he was incapable of forming the necessary
specific intent required to commit the crime.” Id.

State v. Kessler, 276 Kan. 202, 73 P.3d 761 (2003}, found no error in the failure to
instruct on voluntary intoxication in a prosecution for aggravated indecent liberties,
even though the State offered evidence that defendant was a heavy drinker who once
had urinated upon his son while defendant was sleeping and lost control of his
bladder. Defendant did not testify and put forth no evidence to suggest he was
intoxicated at the time of the alleged acts or that his mental faculties were impaired
on the nights in question.
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Evidence of intoxication of defendant 5-6 hours after the defendant’s last contact
with victim did not warrant an instruction on voluntary intoxication. State v. Smith,
254 Kan. 144, 864 P.2d 709 (1993).

Where a defendant relies on evidence of voluntary intoxication to show lack of a
required state of mind, the instruction on voluntary intoxication should include
reference to the state of mind. Premeditation is a state of mind and a necessary
element of the offense of premeditated murder. State v. Ludlow, 256 Kan. 139, 883
P.2d 1144 (1994).

Where the defendant is charged with murder in the first degree, or murder in the
second degree committed intentionally, voluntary intoxication may be a defense where
such intoxication impaired the defendant’s mental faculties to the extent that he was
incapable of premeditation or forming the necessary intent to kill. In such acase there
must be proof that the defendant was intoxicated to such an extent that he was not
conscious of what he was doing or that he was not aware of what he was doing. State
v. Cravazt, 267 Kan. 314, 979 P.2d 679 (1999).

Even when it is appropriate fo give this instruction in a prosecution for
premeditated first-degree murder or intentional second-degree rmurder, evidence of
voluntary intoxication alone will not justify an instruction on unintentional but
reckless second-degree murder as a lesser included offense. Stare v. Drennan, 278
Kan. 704, 101 P.3d 1218 (2004); State v. Cavaness, 278 Kan. 469, 101 P.3d 717
(2004).

In State v. Kleypas, 272 Kan, 894, 943-7, 40 P.3d 139 (2001), the Supreme Court
considered and rejected the defendant’s contentions that the trial court’s voluntary
intoXication instruction based upon PIK 54.12-A changed voluntary intoxication into
an affirmative defense and prohibited the jury from aggregating intoxication with
other evidence of mental disorder which also affected the defendant’s capacity to form
the necessary intent.

In State v. Bradford, 272 Kan. 523, 535, 34 P.3d 434 (2001), the volmtary
intoxication defense was applicable to both intent and state of mind elements of
multiple charges, including capital murder, first degree murder, felony murder and
aggravated battery. The trial court altered the final two lines of the instruction so that
it read: “was incapable of forming the necessary [premeditation or intent to kill...or
intent to commit the underlying felonies].”

Bradford rejected defendant’s claim that this instruction is inconsistent with K.S.A.
21-3208, noting that the legislature has not chosen to modify the Court’s
interpretation of the statute. The Court also found no error in the trial court’s failure
to medify this insiruction to make voluntary intoxication one factor out of several for
the jury to consider when determining ifhe was capable of the requisite intent or state
of mind. There was no evidence in the record that defendant was of low intelli gence
or that any other aspect of his character or background affected his ability to form the
requisite intent.
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54.13 COMPULSION

Compulsion is 2 defense if the defendant acted under the
compulsion or threat of imminent infliction of death or
geeat bodily harm, and (he)(she) reasonably believed that
death or great bodily harm would have been inflicted
upen (him)(her) or wpon (his)(her) [(parent) (spouse)
{child) (brother} (sister)] had (he)(she) not acted as
(he)(she} did.

(Sach a defense is not available to one who willfully or
wantonly placed [himself]flierself] in a situation in which
it was probable that [he][she] would have been subjected
to compulsion or threat.)

Notes on Use

For authority, see K.S.A. 21-3209. If this instruction is given, PIK 3d 52.08,
Affirmative Defenses - Burden of Proof, should be given.

This instruction is not to be used in cases of murder or voluntary manslaughter.
K.S.A. 21-3209.

The second paragraph should be used only when there is some evidence
indicating that the defendant wilifully or wantonly placed himself or herself in the
situation indicated.

Comment

In State v. Hundley, 236 Kan. 461, 693 P.2d 475 (1985), the Court disapproved
PIK 2d 54.17, Use of Force in Defense of a Person, in the use of "immediate” in
lieu of the statutory "imminent”. The Court held it to be reversible error to use the
word "immediate” in the self-defense instruction in that it places undue emphasis
on the immediate action of the aggressor whereas the nature of the buildup of terror
and fear which had been going on over a period of time, particularly in battered
spouse instances, may be most relevant. The word "imminent" would describe this
defense more accurately, as the definition implies “impending or near at hand,
rather than immediate.”

The Commitiee is of the opinion that the same rationale the Court applied in
Hundley applies in compulsion cases.

In State v. Crawford, 253 Kan. 629, 861 P.2d 791 (1993), the Supreme Court
held that the district court did not err by adding the following language to the
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instruction: "A threat of fiture injury is not enough, particularty after danger from the
threat has passed.”

In State v. Hunter, 241 Kan. 629, 642, 740 P.2d 559 (1987), the Court considered
the statutory prohibition on use of the compulsion defense to charges of murder and
manslaughter. The Court held that compulsion may be used as a defense to felony
murder when compulsion is a defense to the underlying felony.

A person charged with escape from lawful custody may not claim the defense of
compulsion unless the following conditions exist: (1) The prisoner is faced with a
threat of imminent infliction of death or great bodily harm; (2) there is no time for
complaint to the authorities or there exists a history of futile complaints which makes
any result from such complaints illusory; (3) there is not time or opportunity to resort
to the courts; (4) there is no evidence of force or violence used towards prison
personnel or other "innocent" persons in the escape; and (3) the prisoner immediately
reports to the proper authorities when he or she has attained 2 position of safety from
the imminent threat. State v. Irons, 250 Kan. 302, 827 P.2d 722 (1992). The Court
noted that the fifth condition should refer to "imminent threat”, rather than "immediate
threat", to conform to the statutory language. 250 Kan. at 309,

The defense of compulsion is applicable to absolute liability traffic offenses. State
v. Riedl, 15 Kan. App. 2d 326, 329, 8G7 P.2d 697 (1991).

The defense of compulsion requires coercion or duress to be present, imminent,
impending, and continuous. [t may not be invoked when the defendant had a
reasonable opportunity to escape or avoid the criminal act without undue exposure to
death or serious bodily harm. State v. Marson, 260 Kan, 366, 385, 921 P.2d 790
(1996); State v. Jackson, 280 Kan. 16, 118 P.3d 1238 (2005).
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whereas the nature of the buildup of terror and fear which had been going on over a
period of time, particularly in battered spouse instances, may be most relevant. The
word "imminent" would describe this defense more accurately, as the definition
implies "impending or near at hand, rather than immediate." See also, Srate v.
Hodges, 239 Kan. 63, 716 P.2d 563 (1986).

The existence of the battered woman syndrome ir and of itself does not operate as
a defense to murder. In order to instruct a jury on self-defense, there must be some
showing of an immminent threat or a confrentational eircumstance involving an overt
act by an aggressor. State v. Stewart, 243 Kan. 639, 763 P.2d 572 (1988).

PiK 2d 54.17 properly instructs the jury on both the subjective and objective
standards by which to gauge the justification of use of force. State v. Wiggins, 248
Kan. 526, 808 P.2d 1383 (1991).

The defense of self-defense requires both a subjective and a reasonable belief that
use of force was necessary. In contrast, voluntary manslaughter is an intentional
killing upon an unreasonable belief that self-defense isnecessary. K.8.A. 21-3403(b);
State v. Holmes, 278 Kan. 603, 102 P.3d 406 (2004).

{2005 5uppy 129



Parrern InstrucTIONS FOR Kansas 3d

5417-A NODUTY TO RETREAT

When on (his)(her) home ground, a person is not
required to retreat from an aggressor, but may stand
(his)(her) ground and wuse such force to defend
(himself)(herself) as (he)(she) believes, and a reasonable
person woutld believe, necessary.

Notes on Use

The "no duty to retreat" instruction is required only in infrequent factual
situations, such as that found in State v. Scobee, 242 Kan. 421, 748 P.2d 862
(1988), with such elements as a nonaggressor defendant being followed to and
menaced on home ground. State v. Ricks, 257 Kan. 435, 894 P.2d 191 (1995);
State v. Saleem, 267 Xan. 100, 977 P.2d 921 (1999).
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K.8.A.21-3301(d) provides that conviction for an attempt to commit a drug felony
reduces the prison term prescribed in the drug sentencing grid for the undertying or
cornpleted crime by six months. Violations of attemnpting to unlawfully manufacture
a controlled substance are excepted from the provisions of K.8.A. 21-3301(d) as
provided in K.S.A. 65-4159(c).

An attempt io commit a class A person misdemeanor is a class B person
misdemeanor. An atternpt to commit a class A nonperson misdemeanor is a class B
nonperson misdemeanor. An attempt to commit a class B or C misdemeanor is a
class C misdemeanor. K.S.A. 21-3301(e), (.

If the information charges an attempted crime, omit paragraph B. However, if the
attempted crime is submitted as a lesser included offense, omit paragraph A.

If the attempted crime is submitted as a lesser offense, PIK 3d 68.09, Lesser
Included Offenses, should be given.

The elements of the applicable substantive crime should be referred to or set forth
in the concluding portion of the instruction.

K.5.A. 21-3301(b) provides that legal or factual impossibility is not a defense to
a charge of attempt. See also PIK 3d 55.02.

Comment

Under K.S.A. 21-3301, an atternpt to commit a crime consists of three essential
elements: (1) the intent to commit the crime, (2) an overt act toward the perpetration
of the crime, and {3) a failure to consummate it. State v. Collins, 257 Kan. 408, 893
P.2d 217 (1995); State v. Robinson, 256 Kan. 133, 883 P.2d 764 (1994); State v.
Cory, 211 Kan. 528, 532, 506 P.2d 1115 (1973); State v. Gobin, 216 Kan. 278, 280,
281,531 P.2d 16 (1975).

Conviction of conspiracy requires an overt act in furtherance of the agreement.
In contrast, conviction of attempt requires an overt act beyond mere preparation. See
State v. McAdam, 277 Kan. 136, 139, 83 P.3d 161 (2004).

An attempted crime requires specific intent as opposed to general intent. The
requisite specific intent necessary for attempted murder is not satisfied by trying to
prove attempted felony fmurder. Kansas does not recognize the crime of attempted
felony murder. State v. Robinson, 256 Kan. 133, 883 P.2d 764 (1994). Since it is
logically impossibie to specifically intend to commit an unintentional crime, Kansas
does not recognize the crime of attempted second-degree murder [unintentional, as
defined in K.5.A. 21-3402(b)] or the crime of attempted involuntary manstaughter.
State v, Shannon, 258 Kan. 425,905 P.2d 649 (1995); State v. Gayden, 259 Kan. 69,
910 P.2d 826 (1996); State v. Collins, 257 Kan. 408, 893 P.2d 217 (1995).

K.8.A. 21-3402 was amended in 1993 to include two alternative definitions of
second-degree murder. Under subsection (a) it is defined as the intentional killing
of a human being. Under subsection (b} it is defined as a killing committed
“unintenticnally but recklesslyunder circumstances manifesting extreme indifference
to the value of human life.” K.S.A. 1999 Supp. 21-3402. The Supreme Court has
held that attempted second-degree murder charged under subsection (b} cannot be
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recognized as a crime in Kansas, as it would required proof of an intent to commit an
unintentional act, a logical impossibility. State v. Shannon, 258 Kan. at 429. In Siafe
v. Clark, 261 Kan. 460, 466-67, 931 P.2d 664 (1997), the Court acknowledged the
propriety of an instruction on attempted second-degree murder charged under
subsection (a) of K.S.A. 21-3402, though the Court held that the evidence in that
particular case did not warrant the instruction.

A problem inherent in the law of attempts concerns the point when criminal liability
attaches for the overt act. There is no definitive rule concerning what constitutes an
overt act; each case depends on the inferences a jury may reasonably draw from the
facts. The overt act necessarily must exiend beyond mere preparations made by the
accused and must approach sufficiently near to consummation of the offense to stand
either as the first or subsequent step in a direct movement toward the completed
offense. State v. Zimmerman, 251 Kan. 54, 833 P.2d 925 (1992), State v. Chism, 243
Kan. 484, 759 P.2d 105 (1988); State v. Garner, 237 Kan. 227, 699 P.2d 468 (1985).
Seealso, State v. Salcido-Corral, 262 Kan. 392,940 P.2d 11 (1997); State v. Hill, 252
Kan. 637, 847 P.2d 1267 (1993); State v. Carr, 230 Kan. 322, 327, 634 P.2d 1104
(1981), State v. Robinson, Lloyd & Clark, 229 Kan. 301, 305, 624 P.2d 964 (1981);
State v. Sullivan & Sullivan, 224 Kan. 110, 122, 578 P.2d 1108 (1978); State v.
Gobin, 216 Kan. at 280-281.

In State v. Kleypas, 272 Kan. 894, 940-41, 40 P.3d 139 (2001), the Supreme Court
recommended that PIIC 55.01 be amended to include the term “overt act” rather than
“act” and to include language indicafing that mere preparation is insufficient to
constitute an overt act. The Committee’s definitional paragraph also includes
language from State v. Gobin, 216 Kan. at Syl. 3.

In State v. Calvin, 279 Kan. 193, 204, 105 P.3d 710 (2005), the Supreme Court
noted that the better practice is to include the definition of “overt act” that is contained
in PIK 55.01 whenever the court is instructing on an attempted crime, though in that
particular case, the Court refused to reverse, because the defendant had not requested
the instructions, and the court found that the jury could not have been mislead into
believing that mere preparations constituted the overt act.

Holding that attempted rape does not require attempted penetration or even that the
defendant be in close proximity to the victim, the Supreme Court upheld the
conviction for attempted rape in State v. Peterman, 280 Kan. 56, 118 P.3d 1267
(2005). The Court noted that the line between preparation and overt act may be
indistinct, and held that each case is dependent on its particular facts and the
reasonable inferences the jury may draw from those facts. The Court stated, “Although
the overt act does not have to be the last proximate act in the consummation of the
crime, it must be either the first or some subsequent step in a direct movement toward
the commission of the crime after the preparations are roade.”

Where the crime charged is completed, there is no basis for an instruction on an
attempted crime. Stale v. Grauerholz, 232 Kan. 221, 230, 654 P.2d 395 (1982).

Where there was an overt act by the defendant but failure to complete the crime, a
defense of voluntary abandonment was rejected by the Court of Appeals in State v.
Morfitt, 25 Kan. App. 2d 8, 956 P.2d 719, rev. denied 265 Kan. 8§88 (1998).
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The trial court has a duty to instruct on lesser included offenses established by the
evidence, even though the instructions have not been requested. Such an instruction
must be given even though the evidence is weak and inconclusive and consists solely
of the testimony of the defendant. The duty to so instruct exists only where the
defendant might reasonably be convicted of the lesser offense. State v. Dixon, 252
Kan. 39, 843 P.2d 182 (1992). K.S5.A. 22-3414(3) codifies the duty of the court to
instruct on lesser included offenses; however, no party may assign as error the giving
or failure to give an instruction, including a lesser included offense instruction, unless
the party objects thereto or unless the instruction or failure to give an instruction is
clearly erroneous.

For purposes of K.8.A. 21-3107(2), the offenses of attempted second-degree
murder and attempted voluntary manslaughter are included crimes of a lesser degree
of attempted first-degree murder. State v. Dixon, 252 Kan. 39, 843 P.2d 182 (1992).

In order to convict a defendant of an attempt to commit a crime, the State must
show the commission of an overt act plus the actual intent to commit that particular
crime. See State v. Garner, 237 Kan. 227, 699 P.2d 468 (1985). One cannot intend
to conumit an accidental, negligent, or reckless homicide: Statev. Robinson, 256 Kan,
133, 883 P.2d 764 (1994). Following the premise that one cannot intend to commit
an unintentional act, Kansas does not recognize an attempt to commit involuntary
manslaughter. Statev. Collins, 257 Kan. 408, 893 P.2d 217 (1995). For adiscussion
of whether Kansas recognizes an attempted assault or attempted aggravated assault,
see Spencer v. State, 264 Kan. 4, 954 P.2d 1088 (1998).

The general principles for determining whether charges are multiplicitous or
duplicitous with attempted crimes have been discussed in several cases. In State v.
Mason, 250 Kan. 393, 827 P.2d 748 (1992), a charge of agpravated sexual battery was
held not to be multiplicitous with charges of attempted aggravated sodomy or
attempted rape. However, aggravated battery has been held to be multiplicitous with
a charge of attempted murder. State v. Perry, 266 Kan. 224, 968 P.2d 674 (1998);
State v. Cathey, 241 Kan. 715, 741 P.2d 738 (1987); State v. Turbeville, 235 Kan.
993, 686 P.2d 138 (1984); and State v. Garnes, 229 Kan. 368, 372,373,624 P.2d 448
(1981). In State v. Cory, supra, the Court held that possession of burglary tools is
separate and distinct from the commission of an overt act in perpetration of aburglary.
‘They are not duplicitous, and separate convictions for both offenses arising from the
same conduct are proper. Burglary with the intent to commit rape is not duplicitous
with the crime of an attempt to commit rape. State v. Lora, 213 Kan. 184, 515 P.2d
1086 (1973).

The crime of aggravated battery was held not to be a lesser included offense of
attempted murder in State v. Daniels, 223 Kan. 266, 573 P.2d 607 (1977).

Atternpted indecent liberties is not a lesser included offense of attempted rape
where there is no issue raised by defendant that victim consented to act. State v.
Cahill, 252 Kan. 309, 845 P.2d 624 (1993).

Attempled crimes under K.S.A. 21-3301 and the crime of conspiracy under K.S.A.
21-3302 when read together do not include a crime of attempted conspiracy. See
State v. Sexton, 232 Kan. 539, 657 P.2d 43 (1983).
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In State v. Mariens, 273 Kan. 179, 42 P.3d 142, modified 274 Kan. 459, 54 P.3d
960 (2002), the Supreme Court reversed a conviction under K.8.A. 65-4159 because
the district court seemingly convicted the defendant of both attempted manufacture
and actual manufacture of methamphetamine. Although K.S.A. 65-4159 deals with
the sentence for both the manufacture and attempted manufacture of
methamphetamine, the Court held that convicting the defendant of both is a violation
of K.S.A. 21-3107(2). In State v. Peterson, 273 Kan. 217, 42 P.3d 137 (2002), the
Court held that attempting to manufacture methamphetamine is a lesser included
offense of the crime of manufacturing methamphetamine, and held that the failure to

give a separate instruction on attempt to manufacture methamphetamine was
reversible error.

145a @005 suppy)



Parrern InsTrUCTIONS FOR K ANSAS 3d

(THIS PAGE BLANK)

(20055uppy  145b



PatTern InsTRUCTIONS FOR KaNsas 3d

55.02 ATTEMPT - IMPOSSIBILITY OF COMMITTING
OFFENSE - NO DEFENSE

The Committee recommends that there be no separate
instruction given.

Notes on Use

K.5.A. 21-3301(b) provides that it shall not be a defense to a charge of attempt that
the circurnstances under which the act was performed or the means employed or the
act itself were such that the commission of the crime was not possible. The
Committee believes that PIK 3d 55.01, Attempt, is sufficient without the injection of
impossibility of committing the offense into the case.

Comment

The Supreme Court of Kansas held in State v. Logan & Cromwell, 232 Kan. 646,
650, 656 P.2d 777 (1983), that under the provisions of K.S.A. 21-3301(b) neither
legal impossibility nor factual impossibility is a defense to an attempted crime. See
also, State v. William, 248 Kan. 389, 807 P.2d 1292 (1991); State v. DeHerrara, 251
Kan. 143, 834 P.2d 918 (1992).

In State v. Jones, 271 Kan. 201, 21 P.3d 569 (2001), the defendant selicited a
partner for a sexual fetish via e-mail, and carried on e-mail correspondence with a
person he thought to be a 13-year-old girl. The person with whom he was
corresponding was actually an adult male police officer, and an adult female police
officer met him at a mall, posing as the teenager. The Supreme Court upheld the
defendant’s conviction of attemnpted indecent liberties with a child, relying on K.S.A.
21-3301(b), which establishes that neither factual nor legal impossibility is a defense
to a charge of attempt.

In State v. Peterman, 280 Kan. 56, 1 18 P.3d 1267 (2005), the Supreme Court relied
upon Jones to uphold a defendant’s conviction for atternpted rape of a child even
though the individual whom he had solicited to procure a child for him to have sex
with had created 2 fictional child to describe to defendant. The Court rejected the
defendant’s argument that he could not have commitied attempted rape against a
fictional victim, holding that K.S.A. 21-3301(b) “eliminates both factual and legal
impossibility as a defense.”

For a discussion of factual impossibility, see Statev. Visco, 183 Kan. 562,331 P.2d
318 (1958).
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were of two classes only, those done with malice aforethought, either express or
implied and calied murder, and those done without malice aforethought and called
manslaughter.” Effective July 1, 1993, however, the Legislature has deleted
"malice” from the statutory definition of murder in the first degree.

The term “premeditation” is not defined in the code, but is to be given the
meaning established by the decisions of the Supreme Court of Kansas. See PIK 3d
56.04(b).

The definition of "death” as set outin K.5.A. 77-202 (Repealed L. 1984, ch. 345,
§ 4) applies in criminal cases. State v. Shaffer, 223 Kan. 244, 574 P.2d 205 (1977).

It is the duty of the trial court to instruct the jury not only as to the offense
charged, but as to all lesser offenses of which the accused might be found guilty
under the charge and on the evidence adduced, even though the court may deemthe
evidence supporting the lesser offense to be weak and inconclusive. The duty only
arises when the evidence and frial would support a conviction of the lesser offense.
Siate v. Yarrington, 238 Kan. 141, 143, 708 P.2d 524 (1985).

Premeditated first-degree murder is a lesser included offense of capital murder.
State v. Martis, 277 Kan. 267, 83 P.3d 1216 (2004). For a thorough analysis on
lesser included offenses, see State v. Seelke, 221 Kan. 672, 561 P.2d 869 (1977).

In rejecting the defendant’s complaint to the words, “if you do not agree,” when
used to preface an instruction to a lesser charge, the court held the words are not
coercive and no inference arises with the jury that an acquittal of the greater charge
is required before considering the lesser. State v. Roberson, 272 Kan. 1143, 38
P.3d 715 (2002).

Evidence of defendant’s voluntary intoxication alone will not justify an
instruction on reckless second degree murder as a lesser offense of premeditated
first-degree murder. State v. Drennan, 278 Kan. 704, 101 P.3d 1218 (2004), State
v. Cavaness, 278 Kan. 469, 101 P.3d 717 (2004).
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56.01-A MURDER IN THE FIRST DEGREE - MANDATCORY
MINIMUM 46 YEAR SENTENCE - SENTENCING
PROCEEDING

The laws of Kansas provide that a separate sentencing
proceeding shail be conducted when a defendant has been
found guilty of premeditated murder to determine whether
the defendant shall be required to serve a mandatory
minimum 40 year term of imprisonment. At the hearing,
the trial jury shall consider aggravating or mitigating
circumstances relevant to the question of the sentence.

Notes on Use

For authority, see K.S.A. 1993 Supp. 21-4624(a), (b), and (c).

At the time of arraignment, the county or district attorney shall file written notice
ofan intention to request a separate sentencing proceeding to determine whether the
defendant should be required to serve a mandatory minimum 40 year sentence. If
the written notice is not filed, the sentencing proceeding is not permitted and the
defendant shall be sentenced as otherwise provided by law,

The instruction should be preceded by the applicable introductory and cautionary
instructions as contained in PIK 3d 51.02, 51.04, 51.03, and 51.06.

Effective July 1, 1994, a "Hard 40" sentence may be imposed if the defendant is
convicted of capital murder but sentence of death is not imposed or if the defendant
is convicted of first degree premeditated murder. The decision to impose a "Hard
40" sentence is a question for the court, not the jury. K.S.A. 21-4635. This
instruction is retained for crimes committed prior to 1994,

K.S5.A. 21-4636 was amended in 1999 to expand the definition of what is “an
especially heinous, atrocious or cruel manner” of committing a Hard 50 crime. L.
1999, ch. 138, § 1. This definition is a guide for trial courts in deciding the
sentence to be imposed pursuant to K.S.A. 21-4633 ef seq. This amendment to
K.S.A. 21-4636 should not be used in PIK 56.01-B.

Comment
The “Hard 40" sentence cases which involve crimes committed before July 1,
1994, are annotated under K.5.A. 21-4622 through 21-4631,

For an instructive discussion of the "Hard 40" statute, see Malone, The Kansas
"Hard-Forty" Law, 32 Washburn Law Journal 147 (1993).
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56.03 MURDER IN THE SECOND DEGREE

A. (The defendant is charged with the crime of murder
in the second degree. The defendant pleads not
guilty.)

B. (If you do not agree that the defendant is guilty of
murder in the first degree, you should then consider
the lesser included offense of murder in the second

degree.)
Toestablish this charge, each of the following claims paest
be proved:
1. That the defendant intentionatly killed 4
and
2. That this act occurred on or about the _ day of
. , in County,
Kansas.

Notes on Use

Forauthority, see K.S.A. 21-3402. Murder in the second degrec is a severity level
1, person felony, if intentional. If unintentional, see PTK 3d 56.03-A, Murder in the
Second Degree - Unintentional.

If the information charges murder in the second degree, omit paragraph B; but if
the information charges murder in the first degree, omit paragraph A. See
PIK 3d 68.09, Lesser Included Offenses, and 69.01, Murder in the First Degree with
Lesser Included Offenses, for lead-in instructions on lesser inciuded offenses.

The elements of this crime were modified effective July 1, 1993. For instructions
under prior law, see PIK 2d 56.03.

Comment

See Comment to PIK 3d 56.01, Murder in the First Degree, on the duty of the trial
court to instruct on lesser included offenses in homicide cases.

Intentional second degree murder requires proof of a specific intent to kill. State
v. Pope, 23 Kan. App. 2d 69, 927 P'.2d 503 (1996), rev. denied 261 Kan. 1086
(1997).

In rejecting the defendant’s complaint to the words, “if you do not agree,” when
used to preface an instruction to a lesser charge, the court held the words are not
coercive and no inference arises with the jury that an acquittal of the greater charge
is required before considering the lesser. Stafe v. Roberson, 272 Kan. 1143, 38 P.3d
715 (2002).
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Where there is evidence of mitigating circurnstances of sudden quarrel or heat of
passion justifying an instruction on voluntary manslaughter in a case where
voluntary manslaughter is a lesser included offense, the failure to instruct the jury
to consider such circumstances, consistent with PIK Crim. 3d 56.05B, in its
determination of whether the defendant is guilty of second-degree murder, is always
error and in most cases presents a case of clear error. Stafe v. Graham, 275 Kan.
831, 69 P.3d 563 (2003).

Evidence of defendant’s voluntary intoxication alone will not justify an
instruction on reckless second degree murder as a lesser offense of premeditated
first-degree murder. State v. Drennan, 278 Kan. 704, 101 P.3d 1218 (2004); State
v. Cavaness, 278 Kan. 469, 101 P.3d 717 (2004).
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STALKING

The defendant is charged with the crime of stalking. The
defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant intenticnally, maliciously and

repeatediy (followed) (harassed) ;

2. That the defendant made a evedible threat against
with the intent to place
in reasonable fear for

{(his)(her) safety; and

3. That these zcts occurred between the day of
. , and the day of
) > In

Counnty, Kansas,

[Harassment means a knowing and intentional course of
conduct directed at a specific person that seriously alarms,
annoys, terments or terrorizes the person, and that serves
no legitimate purpose.j

[Course of conduct means a pattern of conduct
composed of a series of acts over a period of time, however
short, evidencing a continuity of purpose and which would
cause a reasonable person to suffer substantial emetional
distress, and must actually cause substantial emotional
distress te the person.]

[Credible threat means a verbal or written threat,
including that which is communicated via electronic
mesans, or a threat implied by a pattern of conduct made
with the intent and the apparent ability to carry out the
threat so as to cause the person who is the target of the
threat to reasonably fear for such person's safety.]

[Electronic means includes, but is not limited to,
telephones, cellular phones, computers, video recerders,
fax machines, pagers and computer networks.]
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Notes on Use

For authority, see K.S.A. 21-3438. Stalking is a severity level 10, person felony,
except that any person who is convicted of stalking when there is a temporary
restraining order or an injunction, or both, in effect prohibiting the behavior against
the same victitry, is guilty of a severity level 9, person felony.

Any person who has a second or subsequent conviction within seven years of a
prior conviction of stalking involving the same victim is guilty of a severity level 8,
person felony.

This statute was amended by the Legislature in 1994 and 1995. Please consult
the 1993 Stalking instruction for offenses between July 1, 1993 and June 30, 1994.
The 1994 statute was declared unconstitutional in State v. Bryan, 259 Kan. 143,
910 P.2d 212 (1996).

In Smith v, Martens, 279 Kan. 242, 106 P.3d 28 (2005), defendant challenged the
constitutionality of the Protection from Stalking Act, K.8.A. 60-31a0ler seq. The
Court ruled that K.S.A. 60-31202, which contains definitions of “Stalking,”
“Harassment,” and “Course of Conduct” is neither unconstitutionally vague nor
overbroad.

The bracketed definitions should be given when harassment is alleged.

This statute does not apply to conduct which occurs during labor picketing.

Constitutionally protected activity is not included within the meaning of "course
of conduct."
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CHAPTER 57.00
SEX OFFENSES
PIK
Number
Rape ..o e e 57.01
Rape - Defense Of Marriage ........................ 57.01-A
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Rape, Credibility Of Prosecutrix's Testimony ........... 57.03
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Indecent Liberties With AChild ..................... 57.05
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Aggravated Indecent Liberties With A Child ........... 57.06
Affirmative Defense To Aggravated Indecent
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Crminal Sodomy .. ... .. e 57.07
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Agpgravated Criminal Sodomy - Child Under 14 ..... .. .. 57.08
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Patronizing A Prostitute ... ...... ... ... ... ... vu.n. 57.17
Sex Offenses - Definitions . ......................... 57.18
Sexual Battery ........ ... 57.19
Aggravated Sexual Battery - Force OrFear ............. 57.20
Aggravated Sexual Battery - Child Under 16 ........... 57.21
Aggravated Sexual Baftery - Dwelling ................ 57.22
Aggravated Sexual Battery - Victim Unconscious Or

Physicaily Powerless .. ... ... . ... . ... .. ... 57.23
Aggravated Sexual Battery - Mental Deficiency

OfVictim ........ o i 37.24
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Unlawful Sexuval Relations . ......................... 57.26
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57.01 RAPE

The defendant is charged with the crime of rape. The
defendant pleads not guilty.

To establish this charge, each of the following claims must
be proved:

1. That the defendant had sexual intercourse with

3
2. That the act of sexuzl intercourse was committed
without the comnsent of under
circumstances when:
(2) (she)(he) was overcome by (force) (fear); and

or
(b} (she)(he) was unconscious or physically pewerless;
and
or :

(c¢) (she)(he} was incapable of giving a valid consent
because of mental deficiency or disease, which
condition was known by the defendant or was
reasonably apparent to the defendant; and

or

(d) (she)(he) was incapable of giving a valid censent
because of the effect of any (alcoholic liquer)
(narcotic) (drug) (other substance), which
condition was known by the defendant or was
reasonably apparent to the defendant; and

or
2. That was under 14 years of age
when the act of sexual intercourse occurred; and
or

2. That censented te sexual intercourse
but (his) (her) consent was obtained by the defendant
knowingly misrepresenting that the sexual intercourse
was a (medically) (therapeutically) necessary
procedure; and

or

2. That consented to sexual intercourse

but (his) (her) consent was obtained by the defendant
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knowingly misrepresenting that the sexual intercourse

was a legally required procedure within the scope of the
defendant’s authority; and

3. That this act occurred on or abeut the day of

. ,in County,

Kansas.

Notes en Use

For authority, see K.S.A. 21-3502. Rape is a severity level {, person felony unless
the intercourse was consensual and the consent was obtained by a knowing
misrepresentation made by the defendant that the intercourse was medically,
therapeutically, or legally necessary procedure, then rape is a severity level 2, person
felony.

The appropriate category for paragraph two of the instruction should be selected
as required by the facts.

In addition, PIK 3d 57.02, Sexual Intercourse - Definition, should be given.

Comment

In 1996, the Legislature amended K.S.A. 21-3502 to include as rape, consensual
sexual intercourse when the consent was obtained by a knowing misrepresentation
of medical, therapeutic or legal necessity.

Whether a victim is overcome by fear, for purposes of K.S.A. 21-3502(a)(1)(A),
is a question to be resolved by the fact finder. The force required to sustain a rape
conviction does not require a rape victim to resist the assailant to the point of
becoming the victim of a battery or aggravated assault nor does Kansas law require
that a rape victim be physically overcome by force in the form of beating or physical
restraint in addition to forced sexual intercourse. See State v. Borthwick, 253 Kan.
899, 880 P.2d 1261 (1994).

Comprehensive amendments in 1993 to the statutes defining sex crimes defined
sexual intercourse ot sodomy with a child who is less than 16 years of age as crimes
regardless of whether the defendant is related to the victim or not. In cases involving
sexual intercourse, defendant is guilty of rape or aggravated indecent liberties, and
in cases of sodomy, defendant is guilty of criminal sodomy or aggravated criminal
sodomy, depending upon whether the child is under 14 years of age or is between 14
and 16 years of age. Aggravated incest under K.S.A. 21-3603(2)(A) now applies
only to “otherwise lawful sexual intercourse or sodomy.” Thus, it does not apply to
sexual intercourse or sodomy with a child who is less than 16, since such conduct is
unlawful. Nor does it apply to non-consensual sexual intercourse with a child who
is between 16 and 18 years of age since that conduct is, respectively, rape or criminal
sodomy. It applies only to consensual conduct with a child who is between 16 and
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18 years of age. Thus, State v. Sims, 33 Kan. App. 2d 762, 108 P.3d 1007 (2005),
held a parent was properly charged with rape of his child who was less than 14 years
of age and could not be charged with aggravated incest. Decisions under former
statutes, such as Carmichael v. State, 255 Kan. 10, 872 P.2d 240 (1994), wnd State
v. Williams, 250 Kan. 730, 829 P.2d 892 (1992), holding that parents could be
charged with aggravated incest but not with forcible rape or indecent Iiberties with
a child are not authoritative under current statutes.

In State v. Cantrell, 234 Kan. 426, 434, 673 P.2d 1147 (1983), the Kansas
Supreme Court held that the crime of rape under K.S.A. 21-3502 did not require a
specific intent to commit rape. Language to the contrary in State v. Hampton, 215
Kan. 907, 520 P.2d 127 (1974), and in State v. Carr, 230 Kan, 322, 634 P.2d 1104
(1981} was overruled. Sincerape is a general intent crime and PIK 3d 57.01 follows
the language of the statute, the lack of the word "intentionally” in the instruction is
proper. State v. Plunkett, Jr., 261 Kan. 1024, 934 P.2d 113 (1997).

In State v. Dorsey, 224 Kan. 152, 578 P.2d 261 (1978), the Supreme Court held
that additional convictions for attempted rape and aggravated sodomy were multiple
convictions for the same offense when the defendant had already been convicted on
one count for both offenses.

In State v. Washington, 226 Kan. 768, 602 P.2d 261 (1979), the Court held that
aprior consistent out-of-court statement made by the victim to another person shortly
after the offense was admissible at trial to corroborate the trial testimony of the
victim.

Unless the defense is consent and the expert presenting the testimony has special
training in psychiatry, evidence of the rape trauma syndrome is inadmissible. Even
if the evidence is admissible, the expert is not permitted to express an opinion as to
whether the victim was raped. See State v. Bressman, 236 Kan. 296, 303, 304, 689
P.2d 901 (1984).

Lewd and lascivious behavior consists of elements separate and distinct from the
crime of rape. The trial court committed no error when it failed to give an
instruction on lewd and lascivious behavior when the defendant was charged with
rape. State v. Davis, 236 Kan. 538, 542, 694 P.2d 418 (1985).

Two acts of rape perpetrated by the same accused against the same victim on the
same afternoon may support two separate rape convictions. State v. Wood, 235 Kan.
915,920, 686 P.2d 128 (1984). The result in this case is distinguished from Stare
v. Dorsey, 224 Kan. at 152. See also, State v. Richmond, 250 Kan. 375,379, 827
P.2d 743 (1992).

In Keim v. State, 13 Kan. App. 2d 604, 608, 777 P.2d 278 (1989), the Court held
that legislation prohibiting intercourse with a victim incapable of giving consent
because of mental deficiency or disease was not unconstitutionally vague.

Adultery is not a lesser included offense of forcible rape because it is a crime of
consenting parties and would require that at least one of the parties be married. State
v. Platz, 214 Kan. 74, 77, 519 P.2d 1097 (1974).

Rape is not a lesser included offense of aggravated kidnapping. State v. Schriner,
215Kan. 86, 90,523 P.2d 703 (1974); Wisner v. State, 216 Kan. 523, 532 P.2d 1051
(1975). However, rape constitutes "bodily harm" to make a kidnapping aggravated
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kidnapping. State v. Barry, 216 Kan. 609, 618, 533 P.2d 1308 {1974); State v.
Ponds and Garrett, 218 Kan. 416, 420-421, 543 P.2d 967 (1975); State v. Adams,
218 Kan. 495, 504, 545 P.2d 1134 (1976).

Battery is not a lesser included offense of attempted rape. State v. Arnold, 223
Kan. 715, 576 P.2d 651 (1978).

Patronizing a prostitute is not a lesser included offense of rape or aggravated
sodomy. See State v. Blue, 225 Kan. 576, 580, 592 P.2d 897 (1979).

The crime of aggravated indecent liberties with a child is not a lesser included
offense of rape. State v. Belcher, 269 Kan. 2,4 P.3d1137 (2000). Language to the
contrary in State v. Burns, 23 Kan. App. 2d 352, 931 P.2d 1258, rev. denied 262
Kan. 964 (1997), was specifically disapproved. The Belcher opinion further warns
that State v. Lilley, 231 Kan. 694, 647 P.2d 1323 (1982) and State v. Coberly, 233
Kan. 100, 661 P.2d 383 (1983) were decided prior to the extensive changes to
Kansas rape, indecent liberties, sodomy, and sexual battery laws enacted in 1993.

Evidence of similar crimes with proper limiting instructions under K.S.A. 60-455
may be relevant and admissible in prosecutions for rape. See Comment to PIK 3d
52.06, Proof of Other Crime - Limited Admissibility of Evidence.

The court should refrain from including all possible alternative means of rape
[2(a), (b) and {c)] absent substantial evidence to support each alternative means.
State v. Ice, 27 Kan. App. 2d 1, 997 P.2d 737 (2000}.
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57.01-A RAPE - BEFENSE OF MARRIAGE

It is a2 defense to the charge of rape of a child under 14
vears of age that at the time of the offense the child was
married te the accused.

Notes on Use

For authority, see K.S.A. 21-3502(b). This instruction should be given only with
respect to a prosecution of rape of a child under 14 years of age pursuant to 21-
3502(a)(2) and not in cases of nonconsensual sexval intercourse.

Effective July ¥, 2002, Kansas does not recognize a common-law marriage contract
if either party to the marriage is under 18 years of age. See K.S.A. 23-101(b).
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57.02 SEXUAL INTERCOURSE - DEFINITION

Sexual intercourse means any penetration of the female
sex organ by {a finger) (the male sex organ) (any object).
Any penetration, however slight, is sufficient to constitute
sexual intercourse.

(Sexual intercourse does not include penetration of the
female sex organ by a finger or object in the course of the
performance of:

(a) Generally recognized health care practices; or

(b) abody cavity search conducted in accordance with

the law.)

Notes on Use

For authority, see K.S.A. 21-3501. This instruction should be given in all rape
prosecutions. The applicable parenthetical reference should be selected.

Comment

The trial court's failure to give a definition of sexual intercourse was not reversible
error when no objection was raised at trial and the instruction given was complete.
State v. James, 217 Kan. 96, 100, 535 P.2d 991 (1975).

A charge of attempted rape may be proven without evidence of attempted
penetration if the surrounding circumstances provide sufficient evidence frem which
a rational factfinder could conclude that the attacker intended to rape the victim.
State v. Hanks, 236 Kan. 524, 694 P.2d 407 (1985).

The sufficiency of penetration is discussed in State v. Ragland, 173 Kan. 265, 246
P.2d 276 (1952). In State v. Borthwick, 255 Kan. 899, 880 I'.2d 1261 (1994), the
Kansas Supreme Court heid that actual penetration of the vagina or rupturing of the
hymen is not required; penetration of the vulva or labia is sufficient to constitute
sexual intercourse.
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57.03 RAPE, CREDIBILITY OF PROSECUTRIX'S
TESTIMONY

The Commitiee recommends that there be no separate
instruction given,

Comment

The Committee believes PTE 3d 52.09, Credibility of Witnesses, adequately
covers the credibility of the testimony of the prosecutrix. See State v. Loomer, 105
Kan. 410, 184 Pac. 723 (1919} and 65 Am. Jur. 2d, Rape §§ 86-87.

The credibility of the prosecutrix’s testimony is a question of fact for the jury. See
State v. Nichols, 212 Kan. 814, 512 P.2d 329 (1973), a prosecution for rape and
indecent liberties with a child; State v. Griffin, 210 Kan. 729, 504 P.2d 150 (1972),
a prosecution for indecent liberties with a child; State v. Morgan, 207 Kan, 581, 485
P.2d 1371 (1971), a prosecution for forcible rape; and State v. Wade, 203 Kan. 811,
457 P.2¢ 158 (1969), a prosecution for burglary and attempted forcible rape.

In Nichols, the Supreme Court approved the trial court's refisal to give atequested
cautionary instruction on the testimony of a 13-year-old prosecutrix where the
instructions as a whole were adequate.

Cases Dealing With Rape Shield Starute (K.5.4, 21-3525)

Under K.8.A. 21-3525, a complatning witness’ prior sexual conduct is generally
inadmissible since prior sexual activity, even with the accused, does not imply
consent to the complained of act. The statute requires that the defendant file a
written motion at least seven days prior to trial if such inquiry will be made and
requires the court fo conduct an in camera hearing to determine if the proffered
evidence is relevant and admissible.

The rape shield statute was held to be constitutional in /n re Nichols, 2
Kan.App.2d 431, 580 P.2d 1370 (1978); State v. Williams, 224 Kan. 468, 580 P.2d
1341 (1978); State v. Blue, 225 Kan. 576, 592 P.2d 897 (1979).

In State v. Williams, 235 Kan. 485, 681 P.2d 660 (1984), the Supreme Court held
that testimony concerning a rape victim’s prior sexual conduct with the defendant
was properly held irrelevant because it was too remote.

A complaining witness’ statement to the defendant that she had gonorrhea, to stop
an ongoing sexual assault upon her, did not justify inquiry into her prior history of
gonorrhez in order to attack her credibility. State v. Bressman, 236 Kan. 296, 689
P.2d 901 (1984).

However, the rape shield statute does allow evidence of a victim’s prior sexual
conduct if it is proved relevant to any fact at issue. When consent is the sole issue
in a disputed rape charge, the truthfulness of the complaining witness’ testimony is
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an essential element in the State’s prosecution and it is prejudicial error to exclude
rebuttal evidence bearing on the complaining witness’ credibility even where such
testimony is collateral to the issue of consent. State v. Beans, 247 Kan. 343, 800
P.2d 145 (19900

In State v. Atkinson, 276 Kan. 921, 80 P.3d 1143 (2003), the Supreme Court held
that the defendant’s fundamental right to a fair trial was violated when the trial court
refused to allow the defendant to confront the prosecuting witness on a prior incident
which could have explained the presence of defendant’s semen found during the rape
examination.

In State v. Perez, 26 Kan. App.2d 777, 993 P.2d 372 (1999), rev. denied 269 Kan,
939 (2000), the Court of Appeals held that the reliance on K.8.A. 2i-3525 to exclude
evidence which is an integral part of the defendant’s theory violates the defendant’s
fundamental right to a fair trial as the right to present one’s theory of defense is
absolute.

The Perez opinion further provides that in a presecution for sex offenses, when
addressing whether prior sexual conduct of a complaining witness is relevant to the
issues of consent and credibility, factots to be considered include: (1) whether there
was prior sexual conduct by complainant with defendant; (2) whether the prior
sexual conduct rebuts medical evidence on proof of origin of semen, venereal
disease, or pregnancy; {3) whether distinctive sexual patterns so closely resembled
defendant’s version of the alleged encounter so as to tend to prove consent or to
diminish complainant’s credibility on the questioned occasion; (4) whether prior
sexual conduct by complainant with others, known to the defendant, tends to prove
he or she believed the complainant was consenting to his or her sexual advances; (5)
whether sexual conduct tends to prove cotnplainant’s motive to fabricate the charge;
(6) whether evidence tends to rebut proof by the prosecution regarding the
complainant’s past sexual conduet; (7) whether evidence of sexual conduct is offered
as the basis of expert psychological or psychiatric opinion that the complainant
fantasized or invented the acts charged; and (8) whether the prior sexual conduct and
the charged act of the defendant are proximate in time. 26 Kan.App.2d at 781.
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57.04 RAPE, CORROBORATION OF PROSECUTRIX'S
TESTIMONY UNNECESSARY

The Committee recominends that no separate instruction
be given.

Comment

At common law the evidence of the prosecutrix was sufficient to sustain a
conviction without corroboration. This was true even though the prosecutrix was an
infant. Several states have modified the common law and require some
corroboration by statufe to sustain a conviction. See 65 Am. Jur. 2d, Rape, § 96.
Kansas has not modified the common law and a conviction can be had without
corroboration. See State v. Tinkler, 72 Kan. 262, 83 Pac. 830 (1905); State v.
Morgan, 207 Kan. 581, 485 P.2d 1371 (1971); State v. Robinson, 219 Kan. 218,
220, 547 P.2d 335 {1976); and State v. Sanders, 227 Kan. 892, 895, 610 P.2d 633
(1980).

In State v. Matlock, 233 Kan. 1, 6, 660 P.2d 945 {1983), the Kansas Supreme
Court retained the rule that the uncorroborated testimeny of the prosecutrix may be
sufficient to convict a defendant of rape. However, in that case the Court held that
no rational factfinder could have believed the uncorroborated testimony of the
prosecutrix to find the defendant guilty beyond a reasonable doubt. In accord see
State v. Borthwick, 255 Kan. 899, 880 P.2d 1261 (1994) where the Kansas Supreme
Court reaffirmed that corroborative evidence is not necessary fo sustain a rape
cotrviction as long as the evidence is clear and convincing and is not so incredibie
and improbable as to defy belief.
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57.05 INDECENT LIBERTIES WITH A CHILD

The defendant is charged with the erime of indecent

liberties with a child. The defendant pleads not guilty.

To establish this charge, each of the following claims

must be proved:

1. That the defendant submitted to lewd fondling or
teuching of (his)(her) person by ’
with intent to arouse or to satisfy the sexual desires
of either or the defendant, or both;
or
That the defendant fondled or touched the person of

in a lewd manner, with intent to
arouse or to satisfy the sexual desires of either
or the defendant, or both;

or
That the defendant solicited to
engage in lewd fondling or touching of the person of
another with the intent to arouse or to satisfy the
sexual desires of , the
defendant or another;
2. That was then a child 14 or
more years of age but less than 16 vears of age; and
3. That this act occurred on or about the day of
s , in
County, Kansas,

Notes on Use
For authority, see K.S.A. 21-3503. If a definition of the words "lewd fondling
or touching" is desired, see PIK 3d Chapter 53.00.
Indecent liberties with a child is a severity level 5, person felony.

Comment

In 1992, the Legislature amended K.S.A. 21-3503 to remove "sexual
intercourse” from the statute. Sexual intercourse with children under 14 years of
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crime. The State must only show that the defendant had sexual intercourse with the
victim at a time when the victim was 14 or more years of age, but less than 16 years
of age.

In State v. Kessler, 276 Kan. 202, 73 P.3d 761 (2003), the court decided that
convictions for two counts of aggravated indecent liberties with a child were not
multiplicitous since they were committed separately at different times and places.

Rattery is not a lesser included offense of aggravated indecent liberties with a
child. State v. Banks, 273 Kan. 738, 46 P.3d 546 (2002).

In State v. Taylor, 33 Kan.App.2d 284, 101 P.3d 1283 (2004), rev. denied 279
Kan. 1010 (2005), the Court of Appeals held that K.S. A 21-3504(a)(1) is
constitutional.

For further comment regarding the admission of child hearsay testimony, see PIK
3d 52.21.
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57.06-A AFFIRMATIVE DEFENSE TO AGGRAVATED
INDECENT LIBERTIES WITH A CHILD

It is a defense to the charge of aggravated indecent
liberties with a child that at the time of the offense the
child was married to the accused.

Notes on Use

For authority, see K.5.A. 21-3504(b). This instruction should be given only with
respect to a prosecution of aggravated indecent liberties with a child in which the
defendant is charged with:

(a} sexual intercourse with a child;

{b) fondling or touching a child in a lewd manner;

(c} submitting to lewd fondling or touching by a child.

Fursuant to K.8.A. 21-3504(Db), this defense is not applicable to prosecutions in
which the defendant is charged with causing or soliciting the child to engage in any
lewd fondling or touching of the person of another.

Effective July 1, 2002, Kansas does not recognize a common-law marriage
contract if either party to the marriage is under 18 years of age. See K.S.A. 23-
101(b).
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CRIMINAL SODOMY

The defendant is charged with criminal sodomy. The
defendant pleads not guilty.

T establish this charge, each of the following ciaims must
be proved:

1. That the defendant engaged in sodomy with an animal;

and

or

That the defendant engaged in sedomy with a child whe
was 14 or more years of age but less than 16 years of
age; and

or

That the defendant caused a child 14 or more years of
age but less than 16 years of age to engage in sodomy
with (any persen) (an animal); and

. That this act occurred on or about the day of

s ,in County,

Kansas.

Sodomy means: ( See PIK 3d 57.18, Sex Offenses -
Definitions, for appropriate definition ).

Notes on Use

For authority, see K.S.A. 21-3505. Criminal sodomy between the defendant and
an animal is a class B, nonperson misdemeanor. Criminal sodomy with a child 14 or
more years of age but less than 16 years of age or causing a child 14 or more years of
age but less than 16 years of age to engage in sodomy with a persen or animal is a
severity level 3, person felony. For a definition of "sodomy,"” see K.S.A. 21-3501(2)
and PIK 3d 57.18, Sex Offenses - Definitions.

Ifthe crime is sexual intercourse with an animal, PIK 3d 57,02, Sexual Intercourse
- Definition, should be given.

Comment

In 2002, the Legislature amended K.S.A. 23-101 to provide that the State of Kansas
shall not recognize a common-law marriage contract if either party to the marriage is
under 18 vyears of age.
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K.5.A. 21-3505(a)(1) provides that sodomy between persons who are 16 or more
years of age and members of the same sex is a Class B misdemeanor. However, in
2003, the U.S. Supreme Court held that a Texas statute which prohibited certain
sexual conduct between consenting adults of the same sex was unconstitutional.
Lawrence v. Texas, 539 U.8. 538, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003).
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57.07-A AFFIRMATIVE DEFENSE TO CRIMINAL SODOMY

It is a defense to the charge of criminal sodomy that at the
time of the offense the child was married to the accused,

Notes on Use

For authority, see K.8.A. 21-3505(b). This instruction should be given only with
respect to a prosecution of criminal spdomy in which the defendant is charged with
sodomy with a child (second alternative to paragraph 1). Pursuant to K.S.A. 21-
3505(b), this defense is not applicable to prosecutions in which the defendant is
charged with sodomy with a member of the same sex or with causing a child to engage
in sodomy with any person or animal.

Effective July I, 2002, Kansas does not recognize a common-law marriage contract
if either party to the marriage is under 18 years of age. See K.S.A. 23-101(b).
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5708 AGGRAVATED CRIMINAL SODOMY - CHILD
UNDER 14

The defendant is charged with aggravated criminal
sodomy. The defendant pleads not guilty.
To establish this charge, each of the following claims must
be proved:
1. That the defendant engaged in sodomy with a child
who was under 14 years of age; and
ar
That the defendant caused a child under 14 years of
age t¢ engage in sodemy with (ary persen) (an
animal); and
2. That the act gccurred on or about the day of
s . ,in County,

Kansas.
Sedomy means: (_See PIK 3d 57.18, Sex. Oiffenses -

Definitions, for appropriate definition ).

Notes on Use

For authority, see K.S.A. 21-3506(a). Ageravated criminal sodomy is a severity
level 2, person felony.

Comment

Lewd and lascivious behavior is not a lesser included offense of aggravated
sodomy. State v. Davis, 236 Kan. 538, 694 P.2d 418 (1985).

Aggravated criminal sodomy is a general intent crime. State v. Plunkers, 261 Kan.
1024, 934 P.2d 113 (1997).

In State v. Wilson, 247 Kan. 87, 95, 795 B.2d 336 (1990), the Court stated: "We
approve of the use of PIK 2d 57.08 in this case. We find no etror in the use of the
phrase anal sexual relations in place of the term anal copulation in the pattern
instruction on aggravated criminal sodomy."

In State v. Moppin, 245 Kan, 639, 783 P.2d §78 {1989), the Court held that oral-
genital stimulation between the tongue of a male and the genital area of a female is
not sodomy under K.S.A. 21-3501(2). The Legislature amended the statute in L.
1990, ch. 149, § 2. A new definition of sodomy has been included in PIK 3d 57.1 8,
Sex Offenses - Definitions.

{2005 Supp.) 287



PatTERN INnstrRUCTIONS FOR KANSas 3d

In State v. Clements, 241 Kan. 77, 734 P.2d 1096 (1987), the Court held that
indecent liberties with a child, K.8.A. 1984 Supp. 21-3503(1)(b), and aggravated
criminal sodomy were identical offenses except that indecent liberties was a class C
feleny and aggravated criminal sodomy was a class B felony. The Court indicated
that while indecent liberties was not a lesser included offense, the defendant could
only be sentenced to the lesser penalty and that it would have been better practice to
instruct on indecent liberties.
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57.08-A AGGRAVATED CRIMINAL SODOMY - CAUSING
CHILD UNDER FOURTEEN TO ENGAGE IN
SODOMY WITH A PERSON OR AN ANIMAL

This instruction has been consolidated into PIK 3d 57.08,
Aggravated Criminal Sodomy - Child Under 14.
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57.08-B  AGGRAVATED CRIMINAL SODOMY - NO
CONSENT

The defendant is charged with the crime of aggravated
criminal sodomy. The defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant engaged in sodomy with

3

or
That the defendant caused to
engage in sodomy with (any person) (an animal);

2. That the act of sodomy was committed without the

consent of under circumstances

when:

(2) (she)(he) was overcome by (force) (fear); and
or

(b) (she)(he) was unconscious or physically
powerless; and
or

(c) (she)(he) was incapable of giving a valid consent
because of mental deficiency or disease, which
condition was kmown by the defendant or was
reasonably apparent to the defendant; and
or

(d) (she)(he) was incapable of giving a valid consent
because of the effect of any (alcoholic liquor)
(narcotic) (drug) {other substance), which
condition was known by the defendant or was
reasonably apparent to the defendant; and

3. That this act occarred on or about the day of
3 s In

County, Kansas.
Sodomy means: (See PIK 3d 57.18, Sex Offenses -
Definitions, for appropriate definition).
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Notes on Use

For authority, see K.8.A. 21-3506(a)(3). The crime of aggravated criminal
sodomy is a severity level 2, person felony.

If the crime involves sexual intercourse with an animal, PIK 3d 57.02, Sexual
Intercourse - Definition, should be given.

Comment

Lewd and lascivious behavior is not a lesser included offense of aggravated
sodomy. State v. Davis, 236 Kan. 538, 694 P.2d 418 (1983).

Aggravated criminal sodomy is a general intent crime. State v. Plunkett, 261 Kan.
1024, 934 P.2d 113 (1997).

Use of an instruction that differed from PIK 3d 57.08-B was held erroneous in
State v. Castoreno, 255 Kan. 401, 874 P.2d 1173 (1994).
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57.08-C AFFIRMATIVE DEFENSE TO AGGRAVATED
CRIMINAL SODOMY

it is a defense to the charge of aggravated criminal
sodomy that at the time of the offense the child was married
to the accused.

Notes on Use

For authority, see K.8. A. 21-3506(b). This instruction should be given only with
respect to a prosecution of aggravated criminal sodomy in which the defendant is
charged with engaging in sodomy with a child under 14 years of age (PIK 3d 57.08,
Aggravated Criminal Sodomy - Child Under 14, first alternative to paragraph 1).
Pursuant to K.S.A. 21-3506(b), this defense is not applicable to prosecutions in
which the defendant is charged with causing a child under 14 years of age to engage
in sodomy with any person or animal or is charged with nonconsensual sodomy
under K.S.A. 21-3506(a)(3).

Comment
Effective July 1, 2002, Kansas does not recognize a common-law marriage

contract if either party to the marriage is under 18 years of age. See K.5.A. 23-
101(b).
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5712 INDECENT SOLICITATION OF A CHILD

The defendant is charged with the crime of indecent
solicitation of a child. The defendant pleads not guilty.

To establish this charge, each of the following claims
must be proved:

1. That the defendant (enticed} (solicited)
to (commit) (submit te} an act of
(rape) (taking indecent liberties with a child) (taking
aggravated indecent liberties with a child) (eriminal
sedomy) (aggravated criminal sodomy) (lewd and
lascivious behavior) (sexual battery) (aggravated

sexual battery);

or

That the defendant (invited) (persuaded) (attempted
to persnade) t¢ enter any (vehicie)

(building) (reom) (seciuded place) with intent to
commit ar act of [(rape) (taking indecent liberties
with a child) (taking aggravated indecent liberties
with a child) (criminal sodomy) (aggravated criminat
sodomy) (lewd and lascivious behavior) (sexual
batitery) (aggravated sexual battery)] [(upon) (with)]

4]

2. That was then 14 or mere years
of age but less than 16 years of age; and
3. That this act occurred on or about the day of
) , in

County, Kansas.

The act of (rape) (taking indecent liberties with a child)
(taking aggravated indecent liberties with a child)
(criminal sedomy) (aggravated criminal sodomy) (fewd
and lascivious behavior) (sexual battery) (aggravated
sexual battery) means:
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Notes on Use

For authority, see K.S.A. 21-3510. Indecent solicitation of a child is a severity
level 7, person felony. The applicable unlawful sexual act as defined in
PIK 3d 57.18, Sex Offenses - Definitions, should be added to the concluding part of
the above instruction.

Comment
Indecent solicitation of a child is not a lesser included offense of aggravated

indecent solicitation of a child unless there is a dispute as to whether the child is
under 12 yeurs of age. State v. Gregg, 226 Kan. 481, 602 P.2d 85 (1979).
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5§7.12-A SEXUAL EXPLOITATION OF A CHILD

The defendant is charged with the crime of sexual

exploitation of a child. The defendant pleads not guilty.

To establish this charge each of the following claims must

be proved:

1. That the defendant (employed) (used) (persuaded)
(induced) (enticed) (coerced) imsert mame of chiid
under the age of 18 years to engage in sexually explicit
conduct for the purpese of promoting a performance;
and

OR

1. That the defendant possessed ary visual depiction,
including any photograph, film, video picture, digital
or computer generated image or picture, whether
made or produced by electronic, mechanical or other
means, where such visnal depiction of a child under 18
years of age is shewn or heard engaging in sexually
explicit conduct; and

2. That the defendant did so with the intent to arouse and
satisfy the sexual desires or appeal to the prurient
interest of the defendant, the child, or another; and

OR

1. That the defendant is a (parent) (guardian) (ether
person having custody or contrel) of insert name of
child under 18 years of age; and

2. That the defendant knowingly permitted insert name
of child to engage in, or assist another in sexually
explicit conduct (for the purpose of prometing any
performance)} (with the intent to arouse or satisfy the
sexual desires or appeal to the prurient interest of the
defendant, the child, or anether); and
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OR

1. That the defendant prormoted any performance that
includes sexually explicit conduct by a child under 18
years of age, knowing the character and content of the
performance; and

[2.] or [3.] That this act occurred on or about the day of

. ,in County, Kansas.

These definitions apply to this instruction:

a.

(2005 Supp.}

“Sexually explicit conduct” means actual or
simulated: Exhibition in the nude; sexual
intercourse or sodomy, including genital-genital,
oral-genital, anal-genital, or oral-anal contact,
whether between persons of the same or opposite
sex; masturbation; sadomasochistic abuse for the
purpose of sexual stimulation; or lewd exhibition
of the genitals, female breasts or pubic area of any
person.

“Promoting” means procuring, selling, providing,
lending, mailing, delivering, transferring,
transmitting, distributing, circulating,
dissemination, presenting, producing, directing,
manufacturing, issuing, publishing, displaying,
exhibiting, or advertising, for pecuniary profit or
with intent to arouse or gratify the sexual desire or
appeal to the prurient interest of the defendant,
the child or another.

“Performance” means any film, photograph,
negative, slide, book, magazine or other printed or
visual medium, any audio tape recording or any
photocopy, video tape, video laser disk, computer
hardware, software, floppy disk or any other
computer related equipment eor computer
generated image that contains or incorporates in
any manner any film, photograph, negative,
photocopy, video tape or video laser disk, or any
play or other live presentation.
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d. “Nude” means any state of undress in which the
human genitals, pubic region, buttock or female
breast, at a poini helow the top of the areola, is less
than completely and opaguely covered.

Notes on Use

For authority, see K.S.A. 21-3516. In 1998, the Legislature changed the age of
children protected by this statute from 16 to 18. They also made contraband any
visual depiction of a child under such circumstances, whether said image was real or
digitally created. Sexual exploitation of a child is a severity level 5, person felony.

Comment

In State v. Zabrinas, 271 Kan. 422, 24 P 3d 77 (2001), the Kansas Supreme Court
held that K.S.A. 21-3516 is not unconstitutionally overbroad. The Kansas Supreme
Court held that the words “exhibition in the nude” do not make the statute
unconstitutionally broad when read in conjunction with the surrounding language.
In State v. Coburn, 32 Kan. App. 2d 657, 87 P.3d 348 (2004), the Court held that the
phrase “exhibition in the nude” means more than mere nudity and encompasses a
child’s awareness so that the depiction is posed, displayed, or presented for public
view.

For a definition of the word “lewd,” see State v. Wells, 223 Kan. 94, 573 P.2d 580
1977).

Possessing a floppy disk containing two or more sexuatly explicit images of a
minor is a single act and cannot be divided into two or more distinct acts for
prosecution. State v. Donham, 29 Kan. App. 2d 78, 24 P.3d 750 (2001).

Promoting obscenity is not a fesser included offense of sexual exploitation of a
child. State v. Zabrinas, 271 Kan. 422, 24 P.3d 77 (2001).
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